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As per Resolution of Ministry of Law, Justice and Company Affairs (Department of Justice) the First National Judicial Pay

Commission was constituted by the Government of India on 215t

March 1996. It is headed by Justice Jagannatha Shetty, Former
Judge, Supreme Court of India. The members of the Commission are Justice P.K. Bahri (Rtd.), Former Judge of the Delhi High
Court, and Justice A.B. Murgod (Rtd.), Former Judge of the Karnataka High Court. The Commission submitted its Report

regarding Pay Structure of the Judicial Officers of the Subordinate Judiciary of the country during November 1999. Presently, it

is examining the grievances of the staff of the Subordinate Judiciary as per the direction of the Supreme Court.

PREFACE

1. Our Constitution makers were keen to ensure that the Judiciary is independent of the Executive. The Constitution has tried to

insulate the Judiciary from outside influence both from the Executive and the Legislature. Independence of judiciary is a basic
structure of the Constitution. Independence of the judiciary constitutes the foundation on which rests the edifice of our
democratic polity:.

2. With regard to subordinate Courts, the Constitution contains a group of Articles 233 to 237 in Chapter VI in Part VI under the
heading ‘Subordinate Courts’. These provisions were also intended to ensure the independence of the Subordinate Judiciary?.

3. Courts, like all other branches of Government, belong to people. Indeed, of all branches of Government, Courts can be seen as
the most open. Yet, the people know less about the Courts than they do about the Executive and the Legislature. People blame
Courts for delay in disposal of cases; perhaps, not knowing the handicaps with which Courts function.

4. The general concept of judicial independence is that a Judge should be free of any pressure from the Government or any one
else as to how to decide any particular case; for that reason, a Judge’s salary is not dependent on the Executive decision and his
conditions of service are secured and not to be varied at the whim of the Executive. This is the general concept of judicial
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independence.

5. Ancillary to this concept, there is the obligation of the Judge to provide speedy and fair trial to litigants. The speedy trial is
recognised as a fundamental right in our Constitution.

1. S.P. Gupta v. Union of India: 1981 Supp. S.C. 87, 408.
2. Union of India & Others v. Bonnerjea & Another (1995) 6 SCC 765.

6. The fact remains that in spite of the best efforts of Judges, the judiciary has not been able to provide speedy justice. The
reasons are manifold. To name a few:-

1) Things have changed in the recent past, particularly in the last 20 years. There has been a great upsurge in crime and criminal
litigations, and equally in the number of civil disputes. So to say, there is unmanageable docket explosion in every court.

i1) To meet this challenge, there has to be a large increase in the number of judges, courts, court staff and other infrastructure. But
no such increase has been made. Even in the existing courts, the working conditions in most of them are unsatisfactory. The
courts have insufficient staff and inadequate infrastructure. They are provided with old typewriters. They do not have enough
stationery for their day-to-day work.

ii1) They do not have financial independence. Their finance is under the Executive control. They are not even provided with
enough contingency funds to meet the requirements of the day-to-day goings.

iv) In every Bar, the new members are added each year. But either in the Bar room or in the Court Halls, there are any additional
facilities. Even the Court Halls are not properly furnished. Most of the advocates who are required to attend courts have to stand
all the while waiting for their cases to be called.

v) The law books are the tools of the trade for judges. But the judges are not provided with the up-to-date statutes or law books
and commentaries either in their own Court Library or in their individual domestic library. The judges are generally under the
mercy of lawyers to provide copies of the decisions or enactments relied during the course of the argument. Some judges write



judgments in their own hands for want of stenographers.

vi) The judges are not given proper training either at the induction level or periodical refresher courses to update their knowledge
and technique of fast track disposal.

vii) The judges apply the same old procedure and the same old Court Management and Case Management.

viii) There is no Information Technology for Court Management in most of the States. There is no Data Base application for
cases. No Scanner or Electronic Filing and for Retrieving Documents etc., the means which are commonly used in all Industrial
houses and business establishments.

7. Commenting on the similar conditions in the British justice system which existed at one time, of course long long ago, Lord

Devlin then said:

"If our business methods were as antiquated as our legal system, we would have become a bankrupt nation
long back."

8. These deficiencies are indeed, insidious threat to the independence of the judicial system, though not to the independence of
individual judges who operate the system. The independence of the legal system does not depend entirely on the independence of
each individual judge. It also depends upon the manner in which the system is operated, and how judges are provided for. Some
of these aspects have been dealt with by the Supreme Court in the All India Judges’ Association Case3. The Court observed:

n

. ... Under the Constitution, the judiciary is above the administrative executive and any attempt to place it
on par with the executive has to be abandoned." . . . . "The judges are not employees and judicial service is not
service in the sense of ‘employment’. As members of the judiciary, they exercise

3. All India Judges’ Association Case - AIR 1992 SC 165 and AIR 1993 SC
2493, 2510.



the sovereign judicial power of the State. They are holders of public offices in the same way as the Members of the
Council of Ministers and the Members of the Legislature."

n

..... The service conditions of the judges should not be linked to those of the executives and the service conditions of
the judges have to be revised to meet the special needs of the judicial service." . . ... "The Judicial officers throughout the
country perform the work of the same nature and, therefore, their service conditions have to be uniform and it should be
examined by a separate Commission and the State should not make a grievance if their service conditions are improved." . .
... "The exertions involved in the duties of the Judge cannot be compared with the duties of other services and the judicial
service by its very nature stands on a different footing and should be treated as such."

9. The decision of the Supreme Court3 has given a new life support to the subordinate judiciary of this country. There
appears to be no such decision in any of the Commonwealth countries, except a recent judgment4 of the Canadian Supreme
Court, in which it was observed that it is imperative to have a "judicial compensation commission" for provincial court
judges in order to protect the courts from political interference. It was also observed that the Commission must be
independent, objective and effective to determine the judicial remuneration.

10. The involvement of an independent Commission is likely to promote the independence of judiciary. It provides a forum
in which the members of the

4. Re. In the matter of a reference from the Lt. Governor in Council regarding the Remuneration of Judges of the
Provincial Courts dt. 18 September 1997.

judiciary can fearlessly raise concerns about their conditions of service which they could not have raised at the bargaining table
with the Executive or the Legislature.

11. Moreover, the Commission like this serves as an institutional sieve which protects the Courts from political interference



through economic manipulation, a danger which inheres in salary negotiation..

12. The Judiciary’s reliance upon Government for periodic increases in remuneration entails an obvious potential for impairment
of judicial independence. As the Chief Justice of South Australia has noted5:

‘Those who control the purse strings will always have some capacity to influence the actions of those who are
dependent upon the contents of the purse . . . . .. There can be no doubt that executive government control
over judicial salary fixation is always at least an incipient threat to judicial independence."

As a Canadian Judges put it more bluntly:
"When you are reduced to begging for a decent salary, how can you be truly independent."

13. This Commission, by survey of the subordinate courts, has found that there is a large scale dissatisfaction in the Subordinate

Judiciary all over the country.

14. The major cause for this dissatisfaction appears to be the burgeoning judicial work-load and the financial pressure due to

inadequate compensation.

15. We want to impress upon the Government that the debilitating effects of inadequate remuneration of the judges in the long

run can only lead to worsening

5. See: Report of the Remuneration Tribunal of Common Wealth of Australia, 1997, p.33.
6. Judge Francois-Beaudoil, President of the Conference des juges due Qucboc.

morale and eroding commitment to service. It is the universal experience that men and women who feel that they are underpaid
for the demanding work they do, would generally suffer from low morale and declining sense of commitment to service. This is,
indeed, happening in many State Judiciaries. The losers are, however, not the judges in the ultimate analysis, rather it is the
public. The public have to go before courts for critical decisions in cases affecting law and order, cases that affect their civil and



legal rights, cases involving their lives and liberties and cases relating to their welfare and their children’s welfare, etc.. We can
ill-afford to entrust such cases in the hands of dissatisfied judges.

16. It is, indeed, appropriate to recall the warning given by Senator Henry Clay during the debate in the House of
Representatives7:

"The labourer is worthy of his hire; and if you do not give him the wages of honesty, it is to be apprehended
the wages of corruption may, in process of time, come to be sought."

17. Therefore, improving the service conditions of our judges is not in the interest of judges alone, but in the interest of sound
and efficient administration of justice as well. That would ultimately benefit all of us and more so the Government, because the
Government is a litigant in 60 per cent of cases that come before courts.

18. There is yet another aspect. The vast moral authority of courts in our system is bound up in the public mind with the visible
adjunct of those who dispense justice, including certain way of living and the manner in which they commute to courts. This
concern was illustrated well by a 1949 memorandum from three English Country Court Judges, complaining about low salarys8:

7. The Annals of Congress report the following debate in the House of Representatives in March 1816, between Henry
Clay (Whig Party, 1815-1821) and John C. Calhoun (War Democrat, 1811-1817).

8. Independence of Judiciary: The view from the Lord Chancellor’s office, By Robert Stevense, p. 121.

"If judges have to live in mean houses, wear cheap clothes . . . . not only would their work suffer by reason of
their mental discomfort but the present high estimation in which the judiciary is everywhere held would also
suffer. If the members of the judiciary are not regarded with respect, their impartiality will, such is human

"

nature, come to be doubted. . . ..

19. In urging to boost judicial salaries, we by no means are suggesting that salaries should be set at a level of the income of the

most prosperous and successful advocates. We are only trying to set the salary at a level that allows aspirants with modest



backgrounds, and with family responsibilities, to accept the challenge of judicial service and a level that does not
progressively penalise those dedicated individuals who choose to serve. We are trying to be fair to those who are making

sacrifices — in terms of loneliness and general withdrawal from community affairs — to serve the public.
20. There is no better way to sum up our aim and object than to put it in the wise words of Churchill9:

"Our aim is not to make our judges wealthy men, but to satisfy their needs to maintain a modest but dignified
way of life suited to the gravity, and indeed, the majesty, of the duties they discharge."

21. These are the principal reasons with which we have suggested certain emoluments to judicial officers. After all, we do not
spend much on our judiciary. The expenditure on judiciary in our country in terms of GNP is relatively low. It is not more than
0.2 per cent. In Korea, it is more than 0.2 per cent; in Singapore,

9. Tbid 4, p. 127.

it is 1.2 per cent; in U.K. it is 4.3 per cent; and in U.S.A. it is 1.4 per cent.o Unlike in the other departments of the Government,
more than half of the amount which is spent on Indian Judiciary is raised from the Judiciary itself through collection of court
fees, stamp duty and miscellaneous matters. Therefore, any increase in the salary structure of the Judicial Officers cannot be
considered as a burden to the State.

22. That is one aspect. The other aspect relates to the public criticism regarding the functioning of the judiciary. The public
criticism includes among others, the delay in disposal of cases; unsatisfactory judgments and creeping corruption in some
quarters. The judiciary cannot afford to be indifferent to these criticisms. The costs of providing justice is like other calls on the
public revenues. All persons and departments who utilise the public revenue are accountable to the public. The judges cannot be
an exception to this recognised principle. They are equally accountable for their acts and omissions both on the Bench and off the
Bench. It is, therefore, necessary for judges, individually and collectively, to ensure that no such criticism is levelled against them



or against the system.

23. It is needless to state that the High Court has a greater responsibility in the proper functioning of the subordinate courts. The
High Court which has absolute control over the members of the Subordinate Judiciary must watch the watchmen to ensure that
the public confidence in the judiciary is not diminished. "Misbehaviour by any judge, whether it takes place on the Bench or off
the Bench, undermines public confidence in the administration of justice and also damages public respect for the law of the land,
if nothing is seen to be done about it,

10. See: Report submitted by Dr. N.L. Mitra, Director, National Law School of India University, Bangalore, to the
Commission p. 195-196.

the damage goes unrepaired"::. Therefore, the High Court must have periodical and meaningful inspections over the subordinate
courts. Even surprise inspections may be required. The Vigilance Cell of the High Court manned by competent judicial officers
may be given greater power to enquire and investigate the complaints against the Judicial Officers.

24. The review of all the Judicial Officers at the age of 50, 55 and 60 years for compulsory retirement by the procedure
prescribed by the respective Service Rules should be undertaken regularly. There should be continuing Committee of Senior
Judges of the High Court headed by the Chief Justice for this purpose of review.

25. The High Court, if we may say so, should be ruthless in taking actions against the indolent and undesirable elements.

26. We trust and hope that this Report awakens the concerned to the needs of the whole process of justice delivery system and
inspires Judicial Officers to rededicate themselves to respond positively to meet the challenges of the new millennium.

Justice K. Jagannatha Shetty

Former Judge, Supreme Court of India

Chairman



Justice P.K. Bahri (Rtd.) Justice A.B. Murgod (Rtd.)Judge,

Delhi High Court Judge, Karnataka High Court
Member Member-Secretary

11. Jackson’s Machinery of Justice by J.R. Spencer: 8th Ed., p. 369-370.
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1. INTRODUCTION

Prenatal History of the Commission :

1.1 Though there has been separation of judiciary from the executive, and though the powers and functions of Judicial Officers
are quite different from powers and functions of the Executive Officers, the service conditions of Judicial Officers, however,
have been tagged with those of the corresponding Executive Officers. Even the scales of pay of the Judicial Officers were related
or made identical with the pay scales of the corresponding level of Executive Officers of the State Civil Service.

1.2 The repeated efforts of the Judicial Officers to get an improved service conditions and delink their pay scales from the
corresponding Executive Cadres became successful. The State Governments did not accede to their request.

All India Judges’ Association v. Union of Indial :

1.3 In 1989, the All India Judges’ Association and its Working President, filed Writ Petition (Civil) No.1022 of 1989 before the
Supreme Court of India under Article 32 of the Constitution seeking many reliefs as to improve the conditions of service of
subordinate Judicial Officers all over the country. But during the hearing of the petition, only the following reliefs were
highlighted:

(1) Uniformity in the Judicial cadres in different States and Union Territories;

( 11 ) An appropriate enhanced uniform age of retirement for the Judicial Officers through-out the

country;

(111 ) Uniform pay scales as far as possible to be fixed;

1. All India Judges’ Association v. Union of India, AIR 1992 SC 165=(1992) 1 SCC 119.



(1v ) Residential accommodation to be provided to every Judicial Officer;
(v) Transport facility to be made available and conveyance allowance provided;

(vi) Adequate perks by way of Library Allowance, Residential Office Allowance, and Sumptuary
Allowance to be provided;

and,
(vii) Provision for inservice training to be made.
The Judgment of the Supreme Court in the All India Judges’ Association Case :

1.4 A three Judge Bench of the Supreme Court, after hearing the representatives of the Union of India, all the States and Union
Territories, disposed of the said Writ Petition by judgment dated 13 November 1991. Ranganatha Misra, Chief Justice, who
spoke for the Bench observed:

(a) An All India Judicial Service should be set up and the Union of India should take appropriate steps in this
regard.

(b) Steps should be taken to bring about uniformity in designation of Officers both in civil and the criminal
side by 31-3-1993.

(c) Retirement age of judicial officers be raised to 60 years and appropriate steps are to be taken by 31-12-
1992.

d. As and when the Pay Commissions / Committees are set up in the States and Union Territories, the question of appropriate
pay scales of Judicial Officers be specifically referred and considered.

(e) The District Judge and Chief Judicial Magistrate should be given Rs.300/- and Rs.200/- respectively as
Sumptuary Allowance per month.



(f) Government accommodation for residence to every judicial officer has to be provided and until State
accommodation is available, the State at the instance of the High Court should provide requisitioned
accommodation according to entitlement and the recovery of not more than 12 %% of salary of the Officer
towards rent should be made and the balance must be met by the Exchequer.

(g) The residential accommodation must be spacious enough to have a separate room for office purpose.

(h) Every Judicial Officer must be provided with uniform pattern of small library in his official residence and
the District Judge should have provision made in his budget for the purpose.

(1) Every District Judge and Chief Judicial Magistrate should have a State vehicle. Judicial Officers in sets of 5
should have a pool vehicle and others would be entitled to suitable loans to acquire two wheeler automobiles
within different time-limits as specified.

(j) Inservice Institute should be set up within one year at the Central and State or Union Territory level.

Review filed :

1.5 The Union of India and some State Governments being aggrieved by the aforesaid judgment preferred Review Petitions
raising several objections including Constitutional questions. The objections may be summarised as under:

(1) The power to prescribe service conditions is vested in the executive and the legislature. The Supreme Court
by issuing the directions in question prescribing the separate conditions of service has impinged upon the field
exclusively assigned by the Constitution to the Executive and the legislature.



(11) The service conditions of the State employees and the Judicial Officers are periodically reviewed by
independent Pay Commissions constituted for the purpose.

(ii1) There is nothing distinguishable about the judicial work, and if the directions given by the Supreme Court
are followed, the other services would also demand similar service conditions. That would place a very heavy

financial burden on the public exchequer.

(iv) The financial resources of all the States are not equal and some of the States would be unable to bear the
financial burden by giving higher pay scales and other perquisites to the Judicial Officers.

Review Judgment of the Supreme Court2 :

1.6 Another three Judge Bench of the Supreme Court, Ranganatha Misra, Chief Justice, since retired, after carefully examining
the contentions raised by the Review Petitioners, delivered the judgment on 24 August 1993 modifying some of the reliefs given
in the original judgment, while giving additional reliefs, P.B. Sawant J., who spoke for the Bench, inter alia, observed:

"The Judicial Service is not service in the sense of ‘employment’. The judges are not employees. As members
of the judiciary they exercise the sovereign judicial power of the State. They are holders of the public offices
in the same way as the members of the council of ministers and the members of the legislature. When it is said
that in a democracy such as ours, the executive, the legislature and the judiciary constitute the three pillars of
the State, what is intended to be conveyed is that the three essential functions of the State are entrusted to the
three organs of the State and each one of them in turn represents the authority of the State. However, those



who exercise the State-power are the ministers, the legislators and the judges, and not the members of their
staff who implement or assist in implementing their decisions."

The learned Judge continued:

" The Judges, at whatever level they may be, represent the State and its authority unlike the administrative
executive or the members of the other services. The members of the other services, therefore, cannot be placed
on par with the members of the judiciary, either constitutionally or functionally."

2. All India Judges’ Association v. Union of India, AIR 1993 SC 2493=(1993) 4 SCC 288.
He went on:

"With the inauguration of the Constitution and the separation of the State power distributed among the three
branches, the continuation of the linkage has become anachronistic and is inconsistent with the constitutional
provisions. As pointed out earlier, the parity in status is no longer between the judiciary and the administrative
executive but between the judiciary and the political executive. Under the Constitution, the judiciary is above
the administrative executive and any attempt to place it on par with the administrative executive has to be
discouraged. The failure to grasp this simple truth is responsible for the contention that the service conditions
of the judiciary must be comparable to those of the administrative executive and any amelioration in the
service conditions of the former must necessarily lead to the comparable improvement in the service
conditions of the latter."

He pertinently remarked:
" XXX XXX XXX

Hence the earlier approach of comparison between the service conditions of the judges and those of the
administrative executive has to be abandoned and the service conditions of the judges which are wrongly



linked to those of the administrative executive have to be revised to meet the special needs of the judicial
service."

He also observed:

" Further, since the work of the judicial officers throughout the country is of the some nature, the service
conditions have to be uniform."

Finally, the learned judge emphasised:

" We have also emphasised earlier the necessity of entrusting the work of prescribing the service conditions
for the judicial officers to a separate Pay Commission exclusively set up for the purpose. Hence we reiterate
the importance of such separate Commission and also of the desirability of prescribing uniform pay scales to
the judges all over the country. Since such pay scales will be the minimum deserved by the judicial officers,
the argument that some of the States may not be able to bear the financial burden is irrelevant."

1.7 For immediate reference, the views expressed in the aforesaid Review Judgment may briefly be summarised as follows:

(a) The legal practice of three years should be made one of the essential qualifications for recruitment to the
judicial posts at the lowest rung in the judicial hierarchy.

Wherever the recruitment of the judicial officers at the lowest rung is made through the Public Service
Commission, a representative of the High Court should be associated with the selection process and his advice
should prevail unless there are strong and cogent reasons for not accepting it, which reasons should be
recorded in writing.



a. The Superannuation age of every subordinate judicial officer shall stand extended up to 60 years, but the respective

High Courts should assess and evaluate the record of the judicial officer for his continued utility well within time

before he attains the age of 58 years by following the procedure for the compulsory retirement under the Service

Rules
found

applicable to him and give him the benefit of the extended superannuation age from 58 to 60 years only if he is
fit and eligible to continue in service. In case he is not found fit and eligible, he should be compulsorily retired

on his attaining the age of 58 years. Those judicial officers who are not desirous of availing of the superannuation

age of 60 years, have the right to opt out at 58 years by proper intimation to the High Court before they attain 57

years.

(c) The direction for granting sumptuary allowance to the District Judges and Chief Judicial Magistrates
stands withdrawn for the reasons given earlier.

(d) The direction with regard to the grant of residence-cum-library allowance will cease to operate when the
respective State Governments / Union Territory Administrations start providing the Courts with the necessary
law books and journals in consultation with the respective High Courts.

(e) The Principal District Judge or Principal Judge at each district headquarters or the metropolitan town and
the Chief Judicial Magistrate and the Chief Metropolitan Magistrate will be entitled to independent vehicles
with the free petrol subject to maximum of 100 litres per month in consultation with the High Courts. The rest
of the Judges and Magistrates will be entitled to pool vehicles - one for every five judges for transport from
residence to Court and back. Where pool vehicle cannot be provided or judges desire loan for purchasing two
wheelers, they should be given loans on suitable terms and also the conveyance allowance.

(f) In view of the establishment of the National Judicial Academy, it is optional for the States to have their
independent or joint training judicial institutes.

(g) There should be uniform pay scales to subordinate judges all over the country and such scales should be
delinked to the pay scales of the Executive Officers.



(h) There should be separate Commission for determining the pay scales of the judicial officers.

(1) The States should not plead financial constraint if the pay scales of the judicial officers are enhanced
delinking the same from that of the corresponding executive officers.

() The rest of the directions given in the original judgment are maintained.
Constitution of the Commission :

1.8 In pursuance of the above directions of the Supreme Court, the Government of India by Resolution dated 21 March 1996
constituted the FIRST NATIONAL JUDICIAL PAY COMMISSION for the Subordinate Judiciary all over the country with the
following terms of reference :

(a) To evolve the principles which should govern the structure of pay and other emoluments of Judicial
Officers belonging to the Subordinate Judiciary all over the country.

(b) To examine the present structure of emoluments and conditions of service of Judicial Officers in the States
and UTs taking into account the total packet of benefits available to them and make suitable recommendations
having regard, among other relevant factors, to the existing relativities in the pay structure between the
officers belonging to subordinate judicial service vis-a-vis other civil servants.

(c) To examine and recommend in respect of minimum qualifications, age of recruitment, method of
recruitment etc., for Judicial Officers. In this context, the relevant provisions of the Constitution and direction
of the Supreme Court in All India Judges’ Association Case and in other cases may be kept in view.

(d) To examine the work methods and work environment as also the variety of allowances and benefits in kind
that are available to Judicial Officers in addition to pay and to suggest rationalisation and simplification
thereof with a view to promoting efficiency in Judicial Administration, optimising the size of the Judiciary
etc..

Composition of the Commission :



1.9

1. Chairman - Mr. Justice K. Jagannatha Shetty
(Former Judge, Supreme Court)

2. Member - Mr. Justice P.K. Bahri
(Former Judge, Delhi High Court)

3. Member-Secretary - Mr. K.R. Chamayya

(Rtd. Chairman of State Admistrative Tribunal)

1.10 On 2nd April 1996, Mr. K.R. Chamayya assumed office as Member Secretary of the Commission.
1.11 On 24th April 1996, Mr. Justice P.K. Bahri (Rtd.) assumed office as Member of the Commission.

1.12 On 1st June 1996, the Chairman of the Commission assumed office.

1.13 On 27th August 1996, Mr. K.R. Chamayya resigned as Member-Secretary and in his place, Mr. Justice A.B. Murgod, retired
Judge of the Karnataka High Court was appointed, and he took charge on 28 August 1996, as Member-Secretary of the
Commission.

The Commissioning of the Commission :

1.14 Though the Commission was constituted in March 1996, it could not be made immediately functional for want of office,
finance and staff.

1.15 On 8 May 1996, the Chief Justice of the Karnataka High Court, at the personal request of the Chairman of the Commission,
was pleased to make available the premises for establishing the office of the Commission in the newly built Annexe to the City



Civil Court Complex at the heart of Bangalore City. The said premises were entrusted to the Central Public Works Department
for alterations to make it suitable for Commission’s requirements. The C.P.W.D. finished their work and delivered the premises
to the Commission in the middle of September 1996.

Procedure :

1.16 The Commission has been authorised to devise its own procedure and appoint such advisers, institutional consultants and
experts as it may consider necessary for any particular purpose. The Commission may call for such information and take such
evidence as it may consider necessary.

1.17 All State Governments, UT Administrations and the Ministries/ Departments of the Central Government are required to
furnish such information, documents and other assistance as called for by the Commission.

Staff :

1.18 Regarding the staff, the Commission has not been given power to recruit them from open market. The Commission was
asked to recruit personnel with the "Surplus Cell" of the Government of India. After protracted correspondence, the Commission
found that there was no suitable person for its requirement in the "Surplus Cell".

1.19 There then, Government allowed the Commission to appoint the staff, either by deputation from other departments or re-
employment of retired persons. The Commission, however, could not secure the services on deputation save in three cases. The
Commission was left with no alternative except to appoint retired persons. Literally, the Commission had to chase the retired
persons who are below 60 years since if they are above 60 years, the special permission has to be obtained from the Central
Government. In view of this constraint, even-to-day some of the posts are lying vacant for want of such retired persons.

Finance :
1.20 Regarding finance, it was only on 22 August 1996, the first Letter of Credit was received from the Government for a sum of

Rs.7.50 lakhs and the first cheque book was received for the disbursement of the said amount on 9 September 1996. But that
amount was hardly sufficient for payment of the bill of C.P.W.D. and to purchase necessary office equipments.



1.21 After recruiting the skeleton staff in the aforesaid manner, the Commission became partially functional at the fag end of
December 1996.

1.22 The Main Office of the Commission is located at Bangalore, while a small Branch Office with the Member Mr. Justice P.K.
Bahri (Rtd.) is based at New Delhi for co-ordinating and interacting with the Judicial Officers of the Northern States.

The Task of the COMMISSION :

1.23 The terms of reference to the Commission are all embracing. It is just not determining the pay scales of and conferring
certain financial benefits to Judicial Officers as the name of the Commission purports to indicate. The work includes, among
others, the restructuring the multiple judicial cadres into three uniform cadres, prescribing uniform jurisdictions, determining
uniform pay scales. The Commission is also concerned with Recruitment, Training, Work Methods and Work Environment of
Judicial Officers etc.

Collection of Material :

1.24 The Commission is not on the trodden ground but on the virgin field. It has no material to fall back upon. Since it is a first of
its kind, even preliminary particulars have to be gathered for preparing the Questionnaire. Even before establishing the
Commission’s office, the Chairman addressed a circular letter dated 31 July 1996 to all the Chief Justices of the High Courts
requesting them to furnish certain information pertaining to their Judicial Officers in the prescribed format. The information
started trickling from September 1996 right upto the end of February 1997. In the meanwhile, the Chairman visited New Delhi,
Madras, Mumbai and Pune and had personal discussion with the Judicial Officers on their problems and requirements.

Questionnaire :
1.25 After collecting preliminary material, a comprehensive Questionnaire covering the terms of reference was prepared. On 15
March 1997, the Questionnaire was released by Mr. Justice R.P. Sethi, Chief Justice of the Karnataka High Court. The

Questionnaire has been given wide publicity in print and electronic media so that it may come to the notice of all the Judicial
Officers all over the country. The Questionnaire was also sent to all High Courts, State Governments, Judicial Officers’



Associations, Bar Associations, Bar Council of India, Jurists and Others, seeking their views.

Replies to the Questionnaire :

1.26 Almost all the Associations of Judicial Officers have promptly responded to the Questionnaire during the period from 4 June
1997 to 29 December 1997.

1.27 But the High Courts took their own time to express their views on the Questionnaire. The High Courts of Himachal Pradesh,
Madhya Pradesh, Sikkim, Kerala, Bihar and Jammu &Kashmir sent their replies in 1997. The High Courts of Karnataka, Uttar
Pradesh, Tamil Nadu and Assam sent their replies in the beginning of 1998.

1.28 The remaining 8 High Courts namely, Calcutta, Gujarat, Mumbai, Rajasthan, Andhra Pradesh, Delhi, Punjab & Haryana and
Orissa delayed their replies in spite of repeated requests and reminders from the Commission.

1.29 Most of the State Governments were also not active in responding to the Questionnaire. In 1997, only the State
Governments of Goa and Mizoram and Union Territory Administrations of Lakshadweep, Diu & Daman and Dadra & Nagar
Haveli have sent their replies. The State Governments of Manipur and Assam sent their replies in February 1998 and March 1998
respectively.

1.30 On 15 July 1998, the Supreme Court came to the rescue of the Commission by directing the Registrars of the High Courts
and also the State Governments and Union Territory Administrations who have not responded to the Questionnaire to send their
replies to the Commission within 8 weeks of the receipt of the order of the Supreme Court.

1.31 Accordingly, the said High Courts, State Governments and Union Territory Administrations replied to the Questionnaire.

1.32 The All India Judges’ Association submitted a preliminary reply to the Questionnaire during May 1998 and final reply was
received on 5 August 1998.

Consultants :



1.33 The Commission engaged different Consultants for different work: (1) Indian Institute of Public Administration, New Delhi,
was entrusted with the task of rationalizing and suggesting uniform pay structures and other benefits for the proposed three
cadres; (i1) Indian Institute of Management, Bangalore, was engaged for preparing a report on Case Management and Court
Management; (iii) The National Law School of India University, Bangalore, was requested to collect and compile the history of
State Judiciary and advise the Commission generally; (iv) Dr. N.R. Madhava Menon, Former Director of National Law School of
India University, Bangalore, agreed to prepare a report on the Judicial Training Institute with the syllabus and course of training
for Judicial Officers; and (v) Sri K.R. Chamayya, former Law Secretary / Legislative Draftsman and Chairman of the Karnataka
Administrative Tribunal, was requested to prepare a model Civil Courts Act, Small Causes Court Act and draft Uniform Rules
for Recruitment of Judges of Family Courts.

1.34 The Consultants, namely, the Indian Institute of Public Administration, New Delhi, the Indian Institute of Management,
Bangalore and Dr. Madhava Menon, after discussion with the Commission, prepared separate Questionnaires in respect of
subjects assigned to them. They sent the Questionnaires to all the High Courts, Judicial Officers’ Associations, State
Governments and other concerned persons and Institutions, seeking their views thereon. After examining the response received,
they have prepared the reports.

1.35 The National Law School of India University, Bangalore has collected and compiled a lot of material relating to the history
of the judiciary in some of the States and Union Territories.

Amendment to the Terms of Reference :

1.36 The original terms of reference did not empower the Commission to declare any interim relief. The Commission, therefore,
requested the Government to appropriately enlarge the terms of reference to recommend interim relief as there were repeated
demands from the judicial officers of every State. The Government of India vide Resolution No.15014/1/97-Jus dated 16-12-
1997 amended / enlarged the original terms of reference by inserting a new para as under:

" The Commission may consider and grant such interim relief as it considers just and proper to all categories
of Judicial Officers of all the States / Union Territories. The interim relief, if recommended shall have to be



fully adjusted against and included in the package which may become admissible to the Judicial Officers on
the final recommendations of the Commission".

Interim Relief :

1.37 The existing pay scales of Judicial Officers vary from State to State. To rationalise their pay structure by giving uniform pay
scales is one of the objects of the Commission. As a preliminary to achieve that object, the Commission, on 31 July 1998 granted
Interim Relief to the Judicial Officers of States and Union Territories where the benefits of the V Pay Commission of the Central
Government were not extended. The Interim Relief was granted on varying terms like 35% to 75% of basic pay with admissible
Dearness Allowance of Judicial Officers as on 1.1.1996. The Commission also granted certain Interim Relief to the retired
Judicial Officers. The Interim Relief was given effect from 1st July 1996.

1.38 Some State Governments promptly implemented the Interim Relief, but others did not. Taking note of this anomaly, the
Supreme Court made an Order on 27th April 1998 as follows:

"We direct the other State Governments to take appropriate decision whether to give the interim relief or the
benefits under the Fifth Central Pay Commission’s Report to the Judicial Officers in the States / UTs and
make payment within four weeks from today, and report compliance to this Court."

1.39 Pursuant to the aforesaid direction, all the States have since implemented the Interim Relief.
Oral hearing :

1.40 The Commission afforded an opportunity of being heard to the representatives of all the Judicial Officers’ Associations,
High Courts, State Governments / Union Territory Administrations etc., Hearing commenced on 2 November 1998 and
concluded on 24 February 1999..

National Level Consultative Meeting on 12th & 13th December 1998 :

1.41 The Commission thought that the reports prepared by the Indian Institute of Management and Dr. Madhava Menon should
be discussed by the judicial fraternity, and other concerned authorities, before they are finalised by the Commission.



Accordingly, the Commission convened a National Consultative Meeting in Indian Institute of Management, Bangalore on 12
and 13 December 1998. The meeting was convened with the collaboration of said Institute of Management. Mr. Justice B.N.
Kirpal. Judge of the Supreme Court inaugurated the Meeting which was presided by the Chairman of the Commission, Mr.
Justice R.P. Sethi, Chief Justice of the Karnataka High Court was the Chief Guest. In the Meeting the draft report prepared by the
Institute of Management on introduction of IT in Court work and the report by Dr. Madhava Menon on judicial training and
Institute were thoroughly discussed. Dr. Madhava Menon and Dr. Rammohan Rao, Sri Vaidyanathan & Prof. Krishna of IIM
played a prominent part in the two days discussion.

1.42 The Acting Chief Justice of Rajasthan High Court, Nominee Judges of the High Courts of Allahabad, Andhra Pradesh,
Delhi, Gujarat, Guwahati, Jammu & Kashmir, Karnataka, Kerala, Madras and Mumbai participated in the deliberations and gave
their valuable suggestions. Besides, the Directors of Judicial Training Institutes at Lucknow, Nagpur, Jabalpur and Ahmedabad
and the Director of Sardar Vallabhbhai Patel Police Academy at Hyderabad were also present and took part in the discussion
giving their views and suggestions. The representatives of some of the Judicial Officers’ Associations and other eminent persons
also shared their views on both the said reports.

Reports of the Commission :

1.43 The Commission, after due deliberations and taking into consideration every aspect, has prepared the Report in three
Volumes. We trust and hope that all the State Governments / Union Territory Administrations would implement the
recommendations made in the Report at the earliest.
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2. HISTORY OF JUDICIARY (LIST OF ALL STATES WERE GIVEN IN ORIGINAL REPORT HERE ONLY BIHAR

IS REFERED
2.3 BIHAR




2.3.1 Initially, in Bihar, the constitution of Courts, jurisdiction and powers, appointments of Judicial Officers and making of rules
were governed by the Bengal Civil Courts Act, 1871. The said Act was repealed by the Bengal, Agra and Assam Civil Courts
Act, 1887, under which the following Courts at the District level in Bihar were constituted :

1. Court of District Judge;

2. Court of Additional Judge;

3. Court of Subordinate Judge; and
4. Court of Munsiff.

2.3.2 The Local Government was empowered to make appointments of the aforesaid Judicial Officers in consultation with the
High Court of Calcutta which had then the jurisdiction over the entire area of Bengal, Assam, Orissa and the present State of
Bihar.

2.3.3 The High Court of Judicature at Patna was established by Letter Patent dated 9« February, 1916. In that year, twelve District
Judges came to be appointed at the following Headquarters :

1) Muzaffarpur, 2) Bhagalpur, 3) Gaya, 4) Patna, 5) Saran, 6) Ranchi, 7) Cuttack, 8) Munger, 9) Darbhanga, 10) Purnea, 11)
Sahabad and 12) Manbhum.

2.3.4 By 1950, the number of District Judges was increased to 15 with the addition of three more posts at the following places:
1) Hazaribagh, 2) Champaran and 3) Santha Parganas.
PAY SCALE :

2.3.51n 1916, the concerned officials were paid afixed monthly salary as indicated :
District Judge : I Grade (2 posts) Rs. 3,000 /-
IT Grade (5 posts) Rs. 2,500 /-



III Grade (7 posts) Rs. 2,000 /-

Subordinate Judge : I Grade ( 2 posts) Rs. 1,000 /-
IT Grade (6 posts) Rs. 800 /-

IIT Grade (11 posts) Rs. 600 /-

Munsiff : I Grade (14 posts) Rs. 400 /-

IT Grade (20 posts) Rs. 300 /-

III Grade (22 posts) Rs. 250 /-

IV Grade (12 posts) Rs. 200 /-

2.3.6 This structure of the subordinate judiciary especially with reference to the cadres and jurisdiction had continued till 1959
with a marginal increase in the cadre of Judicial Officers.

2.3.7 The State of Bihar enacted the Bihar Superior Judicial Service Rules, 1951 and the Bihar Judicial Service Recruitment
Rules, 1955 for regulating the recruitment and conditions of services of Superior Judicial Service and Bihar Judicial Service
respectively.

2.3.8 Under the Bihar Judicial Service Recruitment Rules, 1955, the initial recruitment to the cadre of Munsiff was done from
amongst the members of the Bar of at least one year’s continuous practice as on the date of the advertisement. The recruitment
was done by the Public Service Commission. The Officers would remain on probation for a period of two years. The pay scale of
the Munsiff is Rs. 2425-75-2800-100-4000. The promotional cadre to the post of Munsiffs is that of the Chief Judicial
Magistrates / Assistant Sessions Judges / Subordinate Judges carrying the pay scale of Rs. 3000-4500. However, the Munsiff
after 10 years of service gets the said higher pay scale of Rs. 3000-4500.

2.3.9 At present, there are 266 of such posts and 1043 posts of Munsiffs.
2.3.10 The Subordinate Judge / Chief Judicial Magistrate is entitled to a second level pay scale in the scale of Rs.3700-125-4700-



150-5000. Such pay scale would be available upto 121 % of the cadre strength of the Bihar Subordinate Judicial Service which
includes Munsiffs and Sub-Judges including Chief Judicial Magistrates. Further, there will be third level pay scale of Rs.4500-
150-5700 available to the extent of 21 % of the cadre.

BIHAR SUPERIOR JUDICIAL SERVICE :
2.3.11 The Bihar Superior Judicial Service consists of District & Sessions Judges and Additional District & Sessions Judges.

2.3.12 At present, there are 228 posts of Additional District & Sessions Judges carrying the pay scale of Rs.3700-125-4700-150-
5000. 33 % of the cadre is filled up by direct recruitment from the members of the Bar with seven years of practice and 67 % is
by promotion from among the members of the Bihar Judicial Service.

2.3.13 The post of District & Sessions Judge is purely a promotional post from the post of Additional District & Sessions Judge.
At present, there are 49 officers in the cadre of District & Sessions Judge with the pay scale of Rs. 3700-125-4700-150-5000.

2.3.14 There are Selection Grade posts of District & Sessions Judges in the pay scale of Rs. 4500-150-5700 and also Super Time
Scale posts in the pay scale of Rs.5900-200-6700.

2.3.15 JURISDICTION :

(@) The Territoria jurisdiction of the Courts established at the Sub-Divisional Head-quarters is over the entire territory of the
Sub-Division.

The Territorial jurisdiction of the Sessions Judges and Additional Sessions Judges is over the entire Sessions Division. However,
on such stations where more than one permanent Court of Munsiff are established, the territorial jurisdictions of such Courts are
divided on police-station-wise.

(b) The pecuniary jurisdiction of the Courts to hear and dispose of origina suitsis as follows:



1) Additional Munsiff - upto the valuation of Rs. 20,000/-.
i1) Munsiff (permanent Courts) - upto the valuation of Rs. 30,000/-.

ii1) The Appellate Jurisdiction of the District Judge is upto the valuation of Rs. 60,000/-.

*® ok sk ok ok

3. JUDICIAL STRUCTURE AND REMUNERATION
- INTERNATIONAL EXPERIENCE

INDIA :

3.1 By nationality we are Indians, but by legal tradition, we are generally still British. Our judicial system was English in origin.
We have adopted the English model.

Supreme Court :

3.2 Chapter IV of Part V of the Constitution of India provides for Union Judiciary. It consists of Articles 124 to 147 providing for
establishment and constitution of Supreme Court, appointment of judges and Chief Justice. The Supreme Court stands as a head
of the judicial pyramid. The Chief Justice is called the Chief Justice of India and the other judges are termed as judges of the
Supreme Court. They cannot be removed save by impeachment for proved misconduct or incapacity. They retire at the age of 65
years.

3.3 The Supreme Court has original jurisdiction to the exclusion of any other Court in any dispute between the Government of
India and one or more States or between the States inter-se. It has appellate jurisdiction from the judgments and decrees of the
High Courts in certain cases, both in civil and criminal proceedings. It has got absolute discretion to grant special leave to appeal
from any judgment, decree, determination, sentence or order passed or made by any Court or Tribunal in the country. It has also
advisory jurisdiction or consultative function. The power is conferred on the President of India to consult the Supreme Court if it
appears to him that the question of law or fact has arisen or is likely to arise is of such public importance. The opinion



pronounced by the Supreme Court in its advisory jurisdiction is not a judicial pronouncement in the sense it is not binding on the
party unless the party has agreed that it would be binding. However, it has a great persuasive force. The Supreme Court is free to
pass executable decrees or to pass any order as may be necessary for "doing complete justice in the cause".

3.4 The decision given by the Supreme Court has binding force. All Courts in India are bound to follow the decision of the
Supreme Court. While a judgment of a Court normally binds only the parties to litigation before it, the law declared by the
Supreme Court shall be binding on all Courts within the territory of India. All authorities, Civil and Judicial, in the territory of
India shall act in aid of the Supreme Court.

3.5 The Supreme Court is the guardian of the Constitution. It has power to issue directions or orders or writs or any writ for the
enforcement of the fundamental rights guaranteed to the citizens and it is open to any person to move the Supreme Court by
appropriate proceedings for the enforcement of his fundamental rights.

3.6 The Supreme Court, by its own judge-made law and procedure, has become one of the most powerful Institutions. It is not a
Court of limited jurisdiction of only dispute settling like the Supreme Court as we know in any democracy. Almost from the
beginning, the Supreme Court has been a law maker, albeit, in Homes' Expression "interstitial" law maker. Besides the role of
dispute settling and interstitial law making, the Court is a problem-solver in the nebulous areas 1. It also steps in as an intervener
where the executive fails to perform its obligations.

3.7 Even in regard to appointment of judges of the Supreme Court, the Government has no freedom of choice of candidates. The
Government is bound to act upon the recommendation of the Chief Justice of India, which is supported by the majority view of
four senior-most puisne judges of the Supreme Court2. In no other country, the opinion of the Apex Court has been given such
primacy in the matter of appointment of judges.

1. K. Veeraswami Vs. Union of India (1991) 3 SCC 655 at 708.
2. Special Reference No.1 of 1998: (1998) 7 SCC 739.



3.8 The judges sit on panel which is constituted by the Chief Justice. The Chief Justice of India is also a participatory functionary
in matters of appointment of judges of the Supreme Court and the High Courts.

3.9 As on to-day, the Supreme Court judge draws the fixed salary of Rs.30,000/- per month in addition to periodical Dearness
Allowance. He is entitled to Sumptuary Allowance of Rs.3,000/- and House Rent Allowance of Rs.10,000/- per month, if
Government quarters is not provided. Both the allowances are free from Income Tax. The Chief Justice is entitled to the salary of
Rs.33,000/- per month and Sumptuary Allowance of Rs.4,000/-. The Sumptuary Allowance is free from Income Tax. He is
provided with rent-free furnished quarters.

3.10 Under the provision of Part I of the Supreme Court Judges (Conditions of Service) Act, 1958 as amended by the High Court
and Supreme Court Judges (Salaries and Conditions of Service) Amendment Act, 1998, the Chief Justice and other Judges of the
Supreme Court, who have completed not less than seven years of service as a Judge in India would get pension. The maximum
pension allowed to the Chief Justice is Rs.16,500/- per month and to other Judges is Rs.15,000/- per month.

3.11 A Judge who is not eligible to receive pension under the above provision will get pension of Rs.64,030/- per annum.

High Court :

3.12 Chapter V of Part VI provides for the High Courts in the States. It consists of Articles 214 to 231 providing, inter alia, for
appointment and conditions of service of the Chief Justice, judges of the High Court, and transfer from one High Court to
another. At the apex of the judicial pyramid is the High Court in every State. It has variety of jurisdictions. It has power to issue
writs and orders for the enforcement of any of the fundamental rights and for any other purpose. It has the power of
superintendence over all Courts and Tribunals throughout the territory in relation to which it exercises jurisdiction. It has
absolute administrative and judicial control over the subordinate Courts. The judges of the High Court are liable for transfer from
one High Court to another High Court. They cannot be removed save for proved misconduct or incapacity by the procedure
prescribed for removal of Supreme Court judges. They retire at the age of 62 years.

3.13 They are entitled to a fixed salary of Rs.26,000/- per month with usual Dearness Allowance and other perquisites like tax-
free Sumptuary Allowance of Rs.2,000/- and House Rent Allowance of Rs.10,000/-, if not availed of Government quarters. Chief



Justice of the High Court is entitled to a salary of Rs.30,000/- per month and Sumptuary Allowance of Rs.3,000/-. The
Sumptuary Allowance is free from Income Tax. He 1s provided with rent-free furnished quarters.

3.14 Under the provision of Part I of the High Court Judges (Conditions of Service) Act, 1954 as amended by the High Court and
Supreme Court Judges (Salaries & Conditions of Service) Amendment Act, 1998, a Judge who has completed not less than seven
years of service is eligible to receive pension at Rs.14,630/- per annum for each completed year of service as Chief Justice and at
Rs.11,150/- per annum for each completed year of service as Judge.

3.15 A Judge who has completed 14 years of service including not less than six years of service as Chief Justice in one or more
of the High Courts is entitled for maximum pension of Rs.15,000/- per month.

3.16 A Judge who is not eligible to receive pension under the above provision will get pension of Rs.51,190/- per annum.
Subordinate Courts :

3.17 The Constitution of India also contains a group of Articles 233 to 237 in Chapter VI of Part VI under the heading
"Subordinate Courts". Article 233 provides for appointment of District Judges by the Governor of the State in consultation with
the High Court. The Constitution also provides for direct appointment of District Judges from the Advocates or Pleaders who
have not less than seven years of practice, provided they are recommended by the High Court for appointment. Normally, 1/3rd
of the cadre of the District Judge is directly appointed by this method in each State and the rest are appointed by promotion from
the cadre of Civil Judges (Senior Division).

3.18 There are Courts of different categories, like District Courts, Courts of Civil Judges (Senior Division) and Courts of Civil
Judges (Junior Division). On the Criminal side, there are the Courts of Sessions, Judicial Magistrates of the First Class in
Districts. Metropolitan Magistrates in Metropolitan areas. They are exclusively professional people for trying cases depending
upon the gravity of the offences and punishment to be awarded. But in some States, there are Special Judicial Magistrates of the
First Class and Second Class for trying some specified cases in any local area. They need not be professional people with the
legal background though it is a desirable qualification.



3.19 There are labour Courts dealing exclusively with the Labour litigations. Likewise, there are Sales Tax Tribunals, Motor
Vehicles Accident Claims Tribunals etc., presided over by District Judges.

3.20 In some Metropolitan cities like Mumbai, Ahmedabad, Hyderabad, Calcutta, Chennai and Bangalore, there are City Civil
Courts consisting of District Judges and Civil Judges (Senior Division), established by special statutes.

3.21 In some States, the Subordinate Courts have got unlimited Ordinary Original Civil Jurisdiction, while in some other States,
they have got limited such jurisdiction. In such States, the respective High Courts have got unlimited pecuniary jurisdiction. The
High Courts of Mumbai, Madras, Calcutta, Delhi, Himachal Pradesh and Jammu & Kashmir have Ordinary Original Civil
Jurisdiction. The rest of the High Courts do not have such jurisdiction.

3.22 These subordinate Courts entertain cases arising under the State laws and also under the Central laws. They follow
adversary system with common law tradition.

3.23 The District Judges are eligible for appointment as High Court Judges. The High Court Judges are eligible for appointment
as Supreme Court Judges. The Constitution specifically provides for such appointment. Under the law made by each State, the
Civil Judge (Junior Division) is eligible for promotion as Civil Judge (Senior Division) and further on to the cadre of District
Judges.

3.24 The judiciary is thus a cadre system with the ladder of promotion just like any other Civil service. All the judges of the
subordinate Courts retire at the age of 60 years.

3.25 The States have no executive or legislative powers in respect of the constitution, organisation, jurisdiction and powers of the
Supreme Court. Neither, the State has power over the constitution and organisation of the High Court. These matters fall under
the Union List and the Central Government alone is competent to deal such aspects. The State, however, has power in respect of
matters relating to Officers and Servants of its High Court. It is of importance to note that the administration of justice,
constitution and organisation of the Subordinate Courts have been included in the Concurrent List, which means, both the Central
and State Governments have power to legislate in respect of those matters, subject to the recognised norms and limitations.



3.26 Though the Supreme Court is at the apex, it has no administrative control over the High Courts or on the Courts subordinate
to the High Court. The High Court in each State is independent with full powers of administration over all other Courts and
Tribunals.

3.27 The Independence of judiciary is a basic structure of the Constitution3. The judiciary is independent of the Executive and
Legislature though there is no clear demarcation and separation of powers of the Judiciary, Executive and Legislature.

3.28 The pay structure of Subordinate Judiciary varies from State to State. Some of the States have adopted the pay scales of the
Central Government and other States have got their own independent pay structure.

3.29 The following are the States which have adopted Central pay scales: (1) Maharashtra; (2) Gujarat; (3) Delhi; (4) Madhya
Pradesh; (5) Goa; (6) Tamil Nadu; (7) Lakshadweep; (8) Haryana; (9) Pondicherry; and (10) Rajasthan.

3.30 However, even here, inter-State pay diffferentials do exist as far as allocation of pay scales of the Central Government are
concerned. Two of the States have extended I.A.S. pay scales to the members of the Higher Judicial Service, viz., West Bengal
and Madhya Pradesh.

3.31 The State Governments which have not adopted Central pay scales of 1996, have evolved their own pay structure. They are
different from State to State as seen in the table below:

Cadre State Pay Scales (in Rs.)
L ) District &
. Uttar Pradesh 5900-200-6700
Sessions

Judge, Grade-1

(b) District &
Uttar Pradesh 4500-150-5700

Sessions Judge,




Grade-1I/ Addl. Dist.

& Sessions Judge.
1I. Civil Judges (Senior) |
Uttar Pradesh 3000-4500
II.  Civil Judges _
Uttar Pradesh 2200-4000

3. S.P. Gupta v. Union of India (1981) Supp. SCC 87, 408.
Kumar Padma Prasad v. Union of India (1992) (2) SCC 428.
Union of India v. Pratibha Bonnerjee (1995) (6) SCC 765.

AUSTRALIA :4

3.32 The Australian judiciary comprises three distinct jurisdictions - Federal, State and Territorial. Federal Courts derive their
existence from Common-wealth legislation enacted pursuant to Section 71 of the Commonwealth Constitution, the State Courts
from State legislation, and Territory Courts from Commonwealth legislation enacted under Section 122 of the Commonwealth
Constitution. The High Court in Australia is the Apex Court mandated by Section 71 of the Commonwealth Constitution.

3.33 The determination of judicial remuneration in Australia has passed through three stages during the twentieth century. The
first period was the longest, running from the turn of the century or earlier until the early 1950s. In most Australian jurisdictions,
a salary increase was awarded in 1947 or 1948, with a further increase in 1950 or 1951. Thus, the annual salary of a puisne
justice of the High Court remained constant (£ 3000) from that Court’s inception in 1903 until 1947, when it increased to £ 4000,
rising to £ 4500 in 1950. The salary of puisne judges of the State Supreme Courts reflected the similar pattern following the



Commonwealth’s lead. The position was similar in the New South Wales District Court, the salary of the puisne judge remained
the same (£ 1500) from 1883 to 1948, when it was increased to £ 1800, rising to £ 2000 in 1951.

3.34 The second period of judicial remuneration covers from the early 1950s until the introduction of judicial remuneration
tribunals, commencing with the Commonwealth in 1973. The trend was followed shortly by Western Australia (1975) and New
South Wales (1976), and later by Queensland (1980) and South Australia (1985). During this period, judicial remuneration was
fixed by statute, with amendments raising salary being passed with increasing frequency - almost annually towards the end of the
period in order to keep up with inflation.

3.35 In 1950s, some States in Australia experimented with automatic adjustment or "indexation" in the line with changes in the
‘basic wage’ or ‘the cost of living’.

4. Extract from the Report of Judicial Remuneration of Australia 1997.

It is, however, not clear that why such automatic adjustment was abandoned. Such indexation was probably considered
unsatisfactory because variations in the basic wage or the Consumer Price Index is only one factor in judicial remuneration; other
factors include the earnings of senior barristers, changes in the jurisdiction and work-load of Courts and relative with similar
Courts in other jurisdictions.

3.36 Over-all, the 1950s and 1960s in Australia have witnessed continued decline in the relative financial position of judiciary.

3.37 The Third period may be considered as the current period in which there have been independent remuneration tribunals for
determining the remuneration payable to judges and magistrates, as well as to parliamentarians and holders of senior executive
positions. The decisions of these tribunals have no binding force except in South Australia. But in the Commonwealth (since
1989), New South Wales, Queensland and Western Australia, the decisions of such tribunals have been given binding effect
subject to disallowance by either House of Parliament. The position in the various jurisdictions may now be examined briefly.

The Commonwealth :



3.38 The Commonwealth Remuneration Tribunal was established pursuant to the Remuneration Tribunals Act, 1973. The Act
establishes a Tribunal of three part-time members appointed for a term of not more than five years, but eligible for
reappointment. One of the members is to be appointed Chairman by the Governor-General in Council. That person originally had
to be either a judge or retired judge of a State Court or qualified to be appointed as such.5 The first two Chairmen were sitting
judges, namely, W.B. (later Sir Walter) Campbell of the Supreme Court of Queensland (1974-82) and Dennis Mahoney of the
New South Wales Court of Appeal (1982-92). The requirement for a judicially qualified

5. Remuneration Tribunals Act 1973 (Cth) Sec. 4 (6).
Chairman came to be removed in 1992 since that position was not requiring any special legal skills.6

3.39 The Tribunal was required to determine annually the remuneration payable to Members of Parliament and senior public
servants subject to disallowance by either House of Parliament. The Tribunal, however, was only to "inquire into, and report to
the Minister" on judicial remuneration and ministerial salaries. This was intended perhaps to overcome the constitutional barriers,
which preclude the Tribunal from making determinations relating to remuneration of judges and salaries of Ministers.

3.40 Whether or not constitutional concerns really underlay the limitation on the powers of the Tribunal regarding ministerial and
judicial salaries, the Commonwealth Parliament changed its position regarding the latter in 1989, and now requires the Tribunal
to determine judicial (but still not ministerial) remuneration as well.

3.41 The effective determination of judicial remuneration by the Remuneration Tribunal appears to have operated reasonably
satisfactorily until the mid 1980s. But thereafter, it has faltered for various reasons and consequently judicial salaries had fallen
and senior barristers were refusing to accept appointment and in some cases, judges began to resign from the Bench to private
practice.

3.42 In May 1988, the Hawks Government decided to alter the manner of determining the salaries of Chief Executive Officers of
Government Business Enterprises (G.B.Es) to enable them to compete against the private sector for the best candidates. Their



salaries would no longer be linked to those of senior public servants, but would be determined by G.B.E. boards after
consultation

6. Remuneration and Allowances Legislation Amendment Act 1992 (Cth) Sec.20.

with the Remuneration Tribunal. The result was an epochal report of 18 November 1988, which was to have such detrimental
repercussions for the relationship between the Commonwealth Government and the federal judiciary that it is doubtful whether
the resulting judicial bitterness has yet dissipated.

3.43 We will now briefly refer to the judicial remuneration in the States and Territories:

States and Territories :7

3.44 Judicial remuneration is determined by an independent statutory tribunal in six of the eight States and self-governing
Territories, and de facto for Supreme Court judges in another (Tasmania). The remuneration of Australian Capital Territory
judges and Magistrates is determined by the Commonwealth Remuneration Tribunal, the remuneration of A.C.T. Supreme Court
judges being the same as that of Federal Court judges. New South Wales, Queensland, South Australia, Western Australia and
the Northern Territory have their own Tribunals.

Western Australia :

3.45 The earliest of these was the Western Australian Salaries and Allowances Tribunal, established in 1975, just two years after
the Commonwealth Remuneration Tribunal. It consists of three members, including a Chairman, appointed by the Governor in
Council for a term of three years (renewable). No special qualification is stipulated, but persons holding offices within the
Tribunal’s jurisdiction are (appropriately) expressly disqualified. The Tribunal determines the remuneration of a wide range of
public officers as well as judges and magistrates; the State Governor, Ministers, Members and Officers of Parliament, senior
public servants, and also the entitlements of former premiers, Ministers and Members of Parliament.



7. Extracts taken from the compilation of the judicial remuneration in Australia.

3.46 Judicial remuneration must be determined at least once each year. Since 1992 the term "remuneration" has included non-
pecuniary "benefits", such as cars. Reduction in remuneration is not prohibited. Determinations are binding, subject to
disallowance by either House of Parliament, a power which Parliament has never exercised. Nevertheless, judges have not
always regarded the Tribunal’s work favourably , and have occasionally complained to it in private. The heads of the various
courts also address formal submissions to the Tribunal on behalf of their courts. The Chairmen of the Tribunal have included two
former senior public servants (an Under Treasurer and a Genera Manager of the Public Service Board), a former Chief
Commissioner of the State Industrial Commission, and a former Commonwealth Minister. Members have included a Managing
Director of a bank, lawyers, an accountant, a former Member of Parliament, and a retired public servant.

3.47 The Tribunal is not legally required to have regard to current wage-fixing principles, but has taken account of wage restraint
principles. Its reports have echoed the concern of the Commonwealth Remuneration Tribunal, seeking to balance general wage
restraint with the need to raise judicial remuneration to reduce the "unacceptably large" gap between judicial salaries and
earnings of senior practitioners, which (as elsewhere) has led to difficulty in recruiting judges to both the Supreme Court and the
District Court. The Commonwealth Government’s failure to implement the November 1988 recommendations of the
Commonwealth Remuneration Tribunal, whose report the Western Australian Tribunal has generally endorsed, has meant that it
has followed the proposal to fix the remuneration of Supreme Court judges at about 85% of that of High Court justices only with
considerable misgiving and over widespread judicial opposition.

New South Wales :

3.48 A few months after Western Australia, New South Wales established a Statutory and Other Offices Remuneration Tribunal
to determine the remuneration of judges and statutory officers. The Tribunal must determine remuneration not later than 31
August each year or whenever the Minister so directs, and may alter a previous determination in order to apply a wages decision
by the State’s Industrial Commission. However, judicial remuneration may not be reduced, Tribunal determinations are binding,



subject to disallowance by either House of Parliament. A determination was annulled in 1982, but that was accomplished by
legislation, not by disallowance on the ground that the increased remuneration awarded was unacceptable in the then existing
economic climate.

3.49 The relativity of the salaries between judges of the Federal Court and their Supreme Court colleagues was a matter of some
concern in New South Wales. Judicial remuneration was discussed at a Premiers’ Conference on 28 June 1990, at which the
Prime Minister and Premiers agreed jointly to address issues such as disparities between salaries and "leap-frogging".
Consequently, the Chairman of the Commonwealth Remuneration Tribunal met with representatives from State and Territory
Remuneration Tribunals and the Victorian Government on three occasions between August 1990 and July 1991 and thereafter on
several occasions, and reached consensus that provided the remuneration of High Court justices was set at an "acceptable level"
and regard was had to major differences in benefits, the salaries of Federal Court and State Supreme Court judges should not
exceed 85% of that of a High Court justice. They also agreed to consult informally before determining judicial remuneration,
which should occur at around the same time each year in order to avoid "leap frogging"8. New South Wales has followed this
consensus since-then and the Tribunal has generally fixed the remuneration of a Supreme Court judge at the salary of a Federal
Court judge, (i.e. 85% of that of a High Court justice) plus $ 10,362.

8. N.S.W. Statutory and Other Offices Remuneration Tribunal, Report on the

Salaries of Judges . ....... (28 November 1991), para, 3.
3.50 However, Federal Court judges' salaries generally exceed those of the Victorian, South Australian and Tasmanian Supreme
Courts, leading to concerns of federal "poaching" of State judges in those States. Since Federal Court salaries are set at 85% of

High Court salaries, nationwide adoption of the 85% standard for Supreme Court judges would ensure parity in remuneration
between them and the Federal Court.

3.51 In its determination of 31 August 1996, the Tribunal increased the remuneration of a Supreme Court Judge by 4.25 percent



to $ 1,77,488 thus preserving the relationship with the salary of a Federal Court Judge. The amount of $ 10,362 which takes into
account the difference in conditions of Federal Court Judges and Supreme Court Judges was added, making a total remuneration
of $ 1,87,850 per annum.

3.52 The Tribunal, after considering the views of the Assessors, determines that the base rate of remuneration for a Supreme
Court Judge should be increased on and from 1 October 1997 by 5 percent from $ 1,77,488 to $ 1,86,362 per annum. The
Tribunal also determines that the amount to be added to take into account of the difference in conditions of Supreme Court
Judges and Federal Court Judges should remain at $ 10,363 thus making the total remuneration of a Supreme Court Judge $
1,96,725 per annum.

3.53 A spokeswoman for Attorney-General Jan Wade has promised that the report of the Commission was being considered as
reported in "HERALD SUN (MELB)" 1st Edition, 17 September, 1997 p. 15.

Queensland :

3.54 The next State Tribunal was Queensland’s Salaries and Allowances Tribunal, established in 1980. It determines the salary
and allowances of judges, but not the allowances of Magistrates since 1991. The determination of judicial remuneration is its sole
function. Its determinations, which must occur at least once each year, are legally binding, subject to disallowance by the
Legislative Assembly. But that power was exercised only once in 1993 to set aside a determination which was considered legally
flawed.9

3.55 The Tribunal is not specifically required to take account of Wage Determination Principles or variations in the cost of living,
but is required to consider the equity of Queensland judicial remuneration in the light of such remuneration elsewhere in
Australia.

South Australia :

3.56 South Australia established its Remuneration Tribunal in 1985. But it did not determine judicial salaries until 1988. Until
then, judicial salaries were set pursuant to a legislative formula which essentially fixed Supreme Court salaries at 95% of the



average in the other mainland States, and District Court salaries at 85% of the Supreme Court’s, with subsequent increases to
follow wage determinations of the State Industrial Commission; the Remuneration Tribunal had power only to fix judicial
allowances, not salary. Since 1988, the Tribunal determines both salary and allowances.

3.57 The Tribunal must determine judicial remuneration at least once in each year. Their determinations are binding, and not
subject to parliamentary disallowance, although they could, of course, be overturned by legislation. But that has never happened.

3.58 In determining remuneration, the Tribunal is required to "have due regard to" and "may apply and give effect to", any
principles enunciated by the (Full) State Industrial Commission, which itself is required to pay similar regard to the

9. See Queensland Parliamentary Debates, 19 November 1993, 6096-6102, disallowing Queensland Salaries and Allowances Tribunal, Fourteenth
Report (31 August 1993).

decisions and declarations of the Commonwealth Industrial Relations Commission. Moreover, the Tribunal is (and, again,
uniquely in Australia) specifically directed to "have regard to the constitutional principle of judicial independence".

3.59 The South Australian Remuneration Tribunal appears to have performed well. The Tribunal has acted responsibly and
independently, without governmental interference.

Northern Territory :

3.60 Judicial remuneration in the Northern Territory is determined from time to time by the Administrator, but cannot be reduced
during a judge’s term of office. The Remuneration Tribunal was established in 1981. The Tribunal only makes
"recommendations" on judicial remuneration; but its recommendations have always been followed. In fact, the terms and
conditions of Northern Territory judges provide for their remuneration at rates not less than those payable to judges of the
Federal Court and the Tribunal has always recommended remuneration equivalent to that of the Federal Court.

Tasmania :

3.61 Tasmania and Victoria do not constitute Tribunals to determine judicial remuneration. Tasmania relies indirectly on



determinations of the South Australian and Western Australian Tribunals to fix Supreme Court judges salaries. The Chief Justice
of Tasmania’s salary is the average of the salaries of the Chief Justices of those States and puisne judges receive 90% of that
figure. The salaries of Supreme Court Masters and Magistrates are fixed by reference to the salary of the Permanent Head of a
government department: 92%for the former, and 81.25% for the latter. Tasmania has no intermediate Court.

Victoria :

3.62 Since 1980, the remuneration of Victorian judges and Magistrates has been determined by the Attorney-General. Until 1987,
it was determined in response to wage increases awarded by the Australian Conciliation and Arbitration Commission and
thereafter, following a recommendation of the Robinson Inquiry in 1986, determinations follow upon increases awarded by the
Commonwealth Remuneration Tribunal.

3.63 Victorian judicial remuneration is to be reviewed in accordance with current wage fixing principles at least once every five
years by a person the Attorney-General considers suitably qualified to carry out such a review.

3.64 It has been now felt that Victoria should change its method of determining judicial remuneration to a system closely
resembling South Australia’s. That system is yet to be implemented.

3.65 Judicial remuneration in Australia is presently in a state of uncertainty, with important reviews in progress in the
Commonwealth and Victoria, Australian judges bear a strong sense of grievance and consider themselves seriously underpaid, as
evidenced by the Commonwealth Remuneration Tribunal’s report of November 1988. They have reluctantly accepted wage
injustice; as they see it, because they acknowledged the arguments for wage restraint which depressed the wages of the general
work-force during the Recession, expecting the "injustice" to be righted once the economy recovers. Now that economic recovery
has begun.

3.66 The salary structure of various categories in different States are set out in the following Table:

SUPREME COURTS



YEAR HC FED.CT N.S.W. VIC. QLD. S.A. W.A. TAS. MONEY
AND WAGE
ACT.
1990 5200 5000 4000 3400 2800 2400 146
1910 6000 5200 5000 4000 3400 3400 2400 174
1920 6000 5200 5000 4000 3400 3400 3000 302
1930 6000 5200 5000 4000 4000 4000 3000 422
1940 6000 5200 5000 4000 4000 4000 3000 429
1950 9000 8000 6200 7000 6200 5000 5200 4000 873
1955 13000 | 11000 9450 8500 9050 8000 7000 7000 1579
1960 17000 | 14000 11100 12300 9800 11000 | 9200 9200 1992




1965 21000 | 17000 17000 15700 13500 13700 | 12400 12400 | 2435

1970 27000 | 23000 22475 | 21350 17700 | 21000 @ 19200 16650 = 3397

1975 43500 | 36750 42720 40500 42940 39000 28800 34155 | 6925

1980 73350 | 61800 62838 54230 | 62600 51087 51350 51401 11706

1985 110246 | 93507 100137 | 89311 95850 84604 93342 86600

1990 154991 131734 135000 131734 139000 134000 135000 123719

1994 177604 150955 158357 150372 143500 147995 148864 146601

ENGLAND :

3.67 By long usage, the expression "the superior judges" or simply "the judges" usually means, the judges of the High Court,
Court of Appeal and the Law Lords. It is these judges who are the centre of interest when people think of Courts. Before 1971,
there was a system of County Court, but other Courts below the High Court were fragmented and largely governed by piece-meal
legislation.

3.68 But the Courts Act 197110 restructured and rationalised the lower judiciary. Below High Court there are (i) Circuit Judges;
(11) District Judges; (ii1) Recorders and Assistant Recorders and (iv) Magistrates.



Circuit Judges :

3.69 Circuit Judges sit in the Crown Court to try all but the most serious criminal cases and in the County Courts where they
handle most types of civil cases. Much of the work they do is on a par with work done by High Court Judges and indeed they are
deputising for High Court Judges more and more often.

District Judges :
3.70 District Judges are handling minor judicial work which is not thought to need the expertise of a Circuit Judge.
Recorders and Assistant Recorders :

3.71 Recorders sit for between 20 and 50 days a year. Assistant Recorder is required to sit for a minimum of 20 days per year.
The Assistant Recorder’s work will be assessed, and ‘it is expected that he or she will have progressed to a full Recordship after
three to five years’. If not, the Assistant Recorder is not given a second chance.

10. Joshua Rozenberg. "The Search For Justice" (1994) p. 47-49.

Magistrates :

3.72 Magistrates consist of part-time lay magistrates (also called Justices of the Peace) together with some full-time legally
qualified stipendiaries.

3.73 All the senior judges:: (that is the judges of the House of Lords, the Court of Appeal and the High Court), Circuit Judges and
Recorders are appointed by the Crown on the recommendation of the Lord Chancellor. The Prime Minister nominates the Lords
Justices of Appeal, the Lord Chief Justice, the Master of the Rolls and the President of the Family Division (although it is
commonly assumed that the Prime Minister is guided by the Lord Chancellor). In the old days when judicial posts were few in
number and the Lord Chancellor could personally assess the field for every post himself, he acted largely on the basis of what he
himself had heard. With increasing numbers of appointments, people began to wonder how he managed , and there were dark
rumors about secret files, blacklists, and so forth. To dispel the sense of mystery, in 1986 the Lord Chancellor’s Department



published a booklet entitled ‘Judicial Appointment” which is available for all to read. From this we learn that within the Lord
Chancellor’s Department there is a body of officials called the Judicial Appointments Group. Potential appointees come to their
notice either because they write in and say they are interested in a judicial appointment, or because their names are mentioned by
judges and ‘senior members of the profession’” with whom the senior officials in the Judicial Appointment Group regularly
consult. Files are opened on these candidates - and remain open when they have obtained a position. Into this file will go factual
information about the candidate, and opinions which have been expressed about him. At some point, a person under
consideration for appointment is likely to be interviewed, and this will put more information about him on file. The part of the
information which is purely factual is open for the candidate to see, but the opinions

11. The information has been extracted from "Jackson’s Machinery of Justice" by J.R. Spencer.

which have been expressed about him are usually given in strict confidence, and these he is never shown. However, the Lord
Chancellor or the senior members of the Judicial Appointments Group are usually willing to give judges and would be judges
general advice about their prospects, and this is likely to show an applicant in what standing he is held.

3.74 For centuries it was the case that there was no regular system of promotion. The Court of Appeal and the House of Lords
were filled by promotions from below, but there was little movement from the lower judiciary to the High Court, and an
appointment to the County Court bench - and more recently to a Circuit Judgeship - was regarded as the end of the road. In the
last ten years, this has greatly changed. The Lord Chancellor’s Department has made it plain that it expects the people who are
appointed Recorders to have proved themselves as Assistant Recorders, and Circuit Judges to have proved their worth as
Recorders or Assistant Recorders. Whilst the majority of appointments to the High Court Bench are still made from persons
eminent in practice at the Bar, most of them have been new-style Recorders, and there are a number of High Court Judges in
office who have been promoted from the Circuit Bench. There are signs that the judiciary is developing a career structure with a
promotional ladder, like other areas of public service; although no one puts his foot on the first rung until he has reached his



middle age.

3.75 The Lord Chancellor, who 1s nominated by the Prime Minister, occupies an anomalous position. For some purposes he is the
head of the judiciary and his powers are extensive. Not only is he in charge of judicial appointments, but he sits as a Law Lord in
the House of Lords to hear cases and determine cases in so far as his other official duties permit. Yet he is invariably a member
of the cabinet. As a cabinet minister, the Lord Chancellor holds office upon the usual political terms, which means that ordinarily
he will vacate office if the government changes.

3.76 The position of the Lord Chancellor has, however, been the subject of comment and indeed treated as being unsatisfactory in
a lecture of great distinction given recently by Lord Steven12.

3.77 But Lord Woolf13 thinks otherwise. He states that the Lord Chancellor of the day can act as a safety valve avoiding undue
tension between the judiciary and the Government and possibly between the judiciary and Parliament as well. As a member of
the Cabinet, he can act as an advocate on behalf of the courts and the justice system. He can explain to his colleagues in the
Cabinet the proper significance of a decision which they regard as being distasteful in consequence of an application for judicial
review. He can, as a member of the Government, ensure that the courts are properly resourced. On the other hand, on behalf of
the Government, he can explain to the judiciary the realities of the political situation and the constraints on resources which they
must inevitably accept. As long as the Lord Chancellor is punctilious in keeping his separate roles distinct, the separation of
powers is not undermined and the justice system benefits immeasurably. The justice system is better served by having the head of
the judiciary at the centre of government than it would be by having its interests represented by a Minister of Justice who would
lack these other roles.

3.78 The Circuit Judge must be a barrister of at least ten years’ standing or a Recorder who has held that office for at least five
years. A Recorder must be a barrister or solicitor of at least ten years’ standing. A puisne judge of the High Court must be a
barrister of at least ten years’ standing. A barrister of at least fifteen years’ standing, or an existing High Court Judge, qualifies
for appointment as a Lord Justice of Appeal (i.e. a judge of the Court of Appeal). The qualifications




12. The Rt Hon. Lord Stevn, "The Weakest and Least Dagerous Department
of Government" (997) P.L.
13. Lord Woolf (1998) , 114 Law Quarterly Review, p.579.

for appointment as a Lord Justice of Appeal also qualify for appointment as Lord Chief Justice, Master of the Rolls, or President
of the Family Division. The Lords of Appeal in Ordinary (the Law Lords) must be appointed from barristers or advocates of
fifteen years’ standing or from persons who have held high judicial office in England, Scotland or Northern Ireland for two years.
Since most barristers begin to practice when they are still young, and judges are never appointed from those under forty and quite
often from those over fifty, the requisite standing at the Bar is usually attained many years before there is any chance of judicial
appointment.

3.79 There is a substantial difference in the terms upon which the superior judges hold office and the terms applicable to Circuit
Judges and Recorders. All the superior judges other than the Lord Chancellor hold office ‘during good behaviour sujbect to a
power of removal by Her Majesty on an address presented to Her Majesty by both Houses of Parliament’, this being the
provision of the Supreme Court Act, 1981 which ultimately derives from the Act of Settlement 1701.

3.80 Circuit Judges and Recorders have no such security of tenure. The Courts Act, 1971 provides that “The Lord Chancellor
may, if he thinks fit, remove a Circuit Judge from office on the ground of incapacity or misbehaviour ‘, and also for failure to
comply with the requirements of his appointment as to when he would be available to sit in Court. The retirement age was at 75
years by the Judicial Pensions Act, 1959. But Sec. 26 (1) of the Judicial Pensions and Retirement Act 1993 lowered the
retirement age to 70 (but only for judges appointed after the Act came into force).14 Section 26(5) of the Act says the Lord
Chancellor can allow Circuit judges and other minor judicial figures to stay on until they are 75 if he ‘considers it desirable in the
public interest’.15

14. Joshua Rozenberg. "The Search for Justice" (1994) p. 94.
15. Joshua Rozenberg. "The Search for Justice" (1994) p. 367.



3.81 Perhaps the greatest responsibility of all in the hands of the Lord Chancellor is to choose the judges. He himself appoints the
lower judicial officers, and most magistrates. He also advises the Queen on appointments to the High Court, which means that the
Queen has to accept the names he puts forward. But appointments to the Court of Appeal and above are different. These are made
by the Queen on the advice of the prime minister.

3.82 At first sight this may seem one of those meaningless formalities designed to buttress the status of senior judges. But the
reality is very different. It is nothing less than naked political control over appointments to the most senior levels in the judiciary
- the Lord Chief Justice, the Master of the Rolls and the appeal judges.

3.83 Potential candidates for these posts are first selected by the Lord Chancellor. That process is itself questionable (and indeed
it will be questionable in chapter 2). But with the system as it is one might assume that the Lord Chancellor would simply pick a
name and then send it round to 10 Downing Street so that the prime minister could redirect it to Buckingham Palace. Not so.

3.84 The former Lord Chancellor, Lord Hailsham, generally gave the prime minister a shortlist of two or three names. But he
always put them in order of merit, giving reasons, and indicated why he thought any rival candidates would have been unsuitable.
Even so, on one occasion the prime minister picked Lord Hailsham’s second choice."16

3.85 A guiding principle of the Lord Chancellor’s approach is that, as far as possible, no one person’s view about a candidate,
whether positive or negative, should be regarded as decisive in itself. The independent view of a spread of observers and
colleagues in a position to assess the candidate’s work and

16. Joshua Rozenberg. "The Search for Justice" (1994) p. 9.

personality over a sufficiently long time is treated as having great weight. This approach is applied extensively in relation to the
appointments of High Court and Circuit Judges and their associated part time appointments. In addition, as far as possible,
candidates are appointed to permanent judicial posts only when they have successfully prepared and proved themselves by
experience in an associated part-time capacity. This is already fully applied to the Circuit Benches and to most lower judicial and



tribunal appointments. To enable the Lord Chancellor to apply these principles, the Permanent Secretary and Deputy Secretaries
undertake continuous consultations with judges and senior members of the profession.

3.86 High Court salaries had been set at £ 5,000 in 1832 while the County Court salaries had been raised to £ 2.000 in 1937. The
County Court judges in their meeting in February 1946 raised objection and voted that the ratio between the remuneration of
County Court and High Court judges needs reconsideration. They argued that the County Court judge is the permanent
representative of the judiciary in the eyes of the ordinary citizen. From this point of view, it is important that his status and
prestige, which depend to a considerable extent on his salary, should not be conspicuously below that of a High Court judge. The
County Court judges continued to complain about their salaries and the differential with the High Court. By spring 1949, there
were threats that some judges will take some individual steps to ventilate their grievances publicly.

3.87 During the period of 1951-1964, the salaries of County Court judges were raised to £ 2,800. This increase became law in the
Judicial Officers (salaries) Act. It was further increased in 1957 to £ 3,750. It is important to note that the Judicial Officers
(Salaries and Pensions) Act, 1957 authorised the Government to raise the County Court salaries by delegated legislation, subject
to Parliamentary resolution. In June 1963, the High Court Judges salaries were proposed to be raised to £ 8,000. This proposal
was, however, justified on the plea that "there was no intention of making judges wealthy men", but to satisfy their need to
maintain a modest but dignified way of life suited to the gravity, and indeed the majesty, of the duty they discharge. Finally, it
got the Royal assent on 14 April 1954.

3.88 In July 1965, the Labour Government kept the pledge made by its predecessor and announced its intention of raising all the
salaries of the senior judges by an average of 25 per cent. The Judges’ Remuneration Act, 1965 was enacted by the Labour
Government. The Judges’ Remuneration Act provided for increase by 25% for High Court Judges and accordingly it was raised
from £ 8,000 to £ 10,000 and for the judges of the Court of Appeal from £ 9,000 to £ 11,250.

3.89 It is interesting to note that until the 1930s a High Court salary was four times as large as a County Court salary; but by
1965 a County Court judge was paid almost two thirds the salary of a High Court judge. It should also be mentioned that the
judges’ salaries remained at £ 5,000 per annum from 1852 until 1954, and at £ 8,000 until 1965, senior civil service salaries



showed the following change: in 1871 the most senior of the Permanent Secretaries in a government department received a salary
of £ 2,000 per annum. It was not until 1929 that the salary reached £ 3,000 per annum. By 1950 it had crept upto £ 3,500 and by
1954 to £ 4,500. In 1963 Permanent Secretary of the ordinary department was paid £ 8,200 while the two most senior received £
8,800 per annum. The figures were raised to £ 8,600 and £ 9,200 in 1966.

3.90 Much of the social history of this period was tied up in the intricacies of pay and wage control and the meaning of
relativities. There was still friction between the civil service and the High Court bench with respect to salaries. During 1960s
Permanent Secretaries finally pulled ahead of the High Court judge. In 1961, the High Court judges earned £ 8,000 and the
Ordinary Permanent Secretary £ 7,000 (three earned more). Then in 1970, the Permanent Secretaries were to receive £ 11,900
and High Court Judges £ 11,500. By 1971, the High Court judges were still at £ 11,500; Permanent Secretaries had reached £
14,000.

3.91 In May 1971, the Conservative Government appointed a permanent body called "Top Salaries Review Body" to advise the
Prime Minister on the remuneration of the higher judiciary, Senior Civil Servants etc.. In its second report in 1972, it
recommended that both High Court judges and Permanent Secretaries be paid at £ 15,750. The Committee on Top Salaries
became the protector of judicial salaries and thus of independence. Until the rejection of its advice by the Major Government in
1992, its recommendations had always been accepted.

3.92 It would be fascinating to set out a few observation on salary relativities from the Review Body on Top Salaries. In Report
No.6, 1994, it was stated thus:

"No formal evaluation of relative responsibilities within the judicial structure seems to have been attempted
previously nor can any principle of external comparability be applied.

"The (Advisory Group on the judiciary) saw no special merit in principle in the present equivalence between the
salaries of a High Court Judge and of a Permanent Secretary in the Higher Civil Service; but they considered that it
would be wrong in practice for the pay of a High Court judge to fall behind that of the Permanent Secretary and



therefore regarded the maintenance of at least the existing parity as a safeguard. They also felt that bar earnings (net
of expenses) provided a valuable independent means of checking whether judicial salaries were likely to prove
sufficient to maintain satisfactory levels of recruitment.

"We have examined the history of judicial salaries since the Eighteenth Century, but we have looked in vain for any
well established principles to guide us in this field except the need to maintain the status and dignity of the judicial
office as an essential element of the constitution." (Ibid.29)

3.93 The relative salary relationship of High Court Judges and Circuit Judges - the nearest equivalent to County Court judges
after the Courts Act, 1971 is 5 : 3. By 1979, the Lord Justice earned £ 27,799. High Court judges £ 25,886 - the same figure as
Permanent Secretaries; Judges of the Court of Session £ 24,786; circuit Judges earned £ 18,415.

3.94 In 1985, the Review Body again considered judicial salary relativities. The Circuit Judges made a strong case to have their
salaries come closer to those of the High Court judges. This claim, however, was ultimately rejected by the Judicial Sub-
Committee. Nevertheless, the recommendation was that their salary be raised from £ 33,000 to £ 40,000 per annum. The Senior
Circuit Judges went from £ 35,000 to £ 44,500.

3.95In 1992, a 19% increase far ahead of inflation was recommended in the 15t Report of the Committee. It was understandable.
" The notion of comparability of salaries is an art, not a science, and it is arguable that the Review Body on Top Salaries has been
forced to rely on intuition rather than principle. It has simply assumed that Judicial salaries should bear some comparison with
those of leaders in industry and leaders at the bar."

3.96 By 1992, the salary figures were £ 97,000 for Lords of Appeal, £ 93,000 for Lords of Justice of Appeal, £ 84,250 for High
Court Judges, (£ 82,780 for Permanent Secretaries), Circuit Court judges were paid £ 59,900 and Senior Circuit Court Judges £
66,500.

3.97 The arrival of Top Salaries Committee led the judges to outface inflation. By 1997, the salary figures were £ 140,665 for the
Lord High Chancellor, £ 140,008 for Lord Chief Justice of England, £ 131,034 for Lord of Appeal in Ordinary, £ 131,034 for the
Master of the rolls, £ 124,551 for Lord Justice of Appeal, £ 124,551 for Vice Chancellor, £ 124,551 for President, Family



Division, £ 112,011 for Judge of Chancery Division, £ 112,011 for Judge of Queen’s Bench Division, £ 112,011 for Judge,
Family Division, £ 92,378 for Senior Circuit Judge, £ 83,586 for Circuit Judge, £ 67,358 for Stipendiary Magistrate.17

17. Law Courts and Offices - Whitakers, 1997.
MALAYSIA:

3.98 Before independence, Malayan judges used to hold office at the pleasure of the Crown. In theory they could be dismissed for
any or no reason, but after independence they no longer hold office at the pleasure of the Crown. The Constitution contains
express provisions to secure independence of the judiciary from control or interference by the executive and the legislature.

3.99 The independence of judiciary is guaranteed by way of, first, the judges of Superior Courts may be removed from office by
His Majesty only on the ground of misbehaviour or of inability from infirmity of body or mind or any other cause, properly to
discharge the functions of their office and upon the recommendation of a tribunal consisting of five judges. They cannot be
removed from office in any other way. Second, a judge’s remuneration and other terms of office including pension rights may not
be altered to his disadvantage after his appointment. Third, his remuneration is charged on the Consolidated Fund. Fourth, the
conduct of a judge may not be discussed in either House of Parliament except on a substantive motion of which notice has been
given by at least one fourth of the members of that House, and may not be discussed in the State Assembly at all. Fifth, a judge,
since 1963, is "entitled" to his pension, unlike civil servants who are only "eligible" for their pension.

3.100 In 1970 the separate Ministry of Justice was abolished on the ground that its existence was inconsistent with the
independence of the judiciary. Responsibility in Cabinet and Parliament for the machinery of justice was transferred to the Prime
Minister. There are two schools of thought about this development. One view is that the executive should have no say in the
running of courts and their staff which should be the sole responsibility of the head of the judiciary. The other view is that the
head of the judiciary and his fellow judges should be free to concentrate exclusively on judicial work, and they should not be
troubled by matters that are best handled by experts trained and skilled in administration. Today, it may be noted, in absence of a
Minister of Justice, the Chief Justice of the Federal Court and the two Chief Justices of High Courts, are concerned about



subordinate Courts and their staff.

3.101 There is increasing trend of professionalism of Subordinate Courts. At one time, administrative officers such as Divisional
Officers (Dos) and Additional Divisional Officers (ADOs) did part time duty sitting as magistrates. Though not qualified as
lawyers, all of them had been given some training in law especially criminal law, the law of criminal procedure and the law of
evidence, and they did well as magistrates. However, when emergency broke out in 1948, security became the first priority. The
Dos and ADOs were then found to be not proper on the bench. The new trend is in favour of appointing trained lawyers as
magistrates.

3.102 The Subordinate Courts in Sabah and Sarawak are governed by their respective Subordinate Courts Ordinance which make
provisions for three main classes of Magistrates, namely, First Class Magistrates, Second Class Magistrates and Third Class
Magistrates, all are legally qualified persons. First Class Magistrates may be declared as Stipendiary Magistrate by a warrant
issued by the Governor. Normally, a First Class Magistrate can only hear civil cases where the value of the claim does not exceed
$ 1000. However, where a First Class Magistrate has been declared a Stipendiary Magistrate, the Chief Justice may confer on
him special power so that he can deal with civil claims up to $ 3000. The Second and third Class Magistrates deal mostly with
minor cases. They are all administrative officers.

3.103 But the policy of judiciary is to take over all court work from administrative officers in states.

3.104 The Subordinate Courts in Peninsular Malaysia are having much higher jurisdiction in dealing with civil and criminal
matters as compared with Subordinate Courts in Sabah and Sarawak.

3.105 There is no uniformity in Subordinate Courts in the whole country in respect of practice and procedure, though there is a
constant demand in regard to uniformity in the organisation, functioning and separation of judiciary from executive.

3.106 It appears that the prosecuting officers and the subordinate judges constitute one common cadre and may change places
from time to time.

3.107 The Judicial and Legal Service Commission, was established in 1957 to appoint, confirm, promote, transfer, and discipline



officers of the Judicial and Legal Service. It was abolished in 1960 and then revived in 1973 on Malaysia Day. This Commission
is established by Article 138 of the Constitution. Its function is to promote, confirm on the permanent or pensionable
establishment and exercise disciplinary control over members of the Judicial and Legal Service. It does not, however, have
anything to do with the appointment of the Attorney General, judges or the Tribunal to enquire into the conduct of judges.

3.108 The Judges’ Remuneration Act, 1971 provides for the remuneration of Judges’ and pensions and other benefits of their
dependents. Salaries and allowances of Judges are paid in accordance with the provisions of Section 2(1), (2) and Schedules First
and Second of the Act. As per the recent regulation i.e. the Judges’ Remuneration (Amendment of Schedules) Regulation, 1997
the salaries and allowances of judges with effect from 1-1-1995 are shown in the following table:-

SALARIES AND ALLOWANCES OF JUDGES IN MALAYSIA .

(Figures in Ringgit Malaysia, RM)

. Special House
Housing . . .. Monthly .
No. | Post Salary Maids @ Entertainment Judicial Maintenance
Allowance Total
Allowance P/A
1. Chief Justice 12000 3150 2100 5400 6000 28650 4100
2. President 10520 2500 2000 5100 4500 24620 3000
Court of
Apparel
3. Chief Judge of 10420 @ 2500 2000 5100 4500 24520 3000
Malaya H.C.




4. Chief Judge of 10150 @ 2500 2000 5100 4500 24520 3000
Sabah And
Sarawak H.C.

5. Federal Court 9780 2250 1000 4600 3750 21780 3000
Judges

6. Court of 9415 2250 1000 4600 3650 20915 3000
Appeal Judges

7. High Court of | 9050 2250 1000 4600 3600 20500 3000
Malaya /
Sabah and
Sarawak
Judges

8. Judicial 8250 2000 1000 4600 3600 19450 3000

Commissioner

18. Judges' Remuneration Act, 1971 of Malaysia as amended in 1997.

3.109 Judges of the Federal Court are entitled to fully furnished institutional quarters which shall be maintained free of charge. If
such quarters are not availed of, the judges are paid house rent subsidy of RM 2250 per month. This is with effect from 1-1-1992.
They are also paid RM 1000 per month for domestic help and a further sum of RM 3000 per annum for house and garden upkeep.
These are with effect from 1-1-1996.

3.110 Judges of the Court of Appeal are also entitled to free fully furnished institutional quarters or in lieu thereof a house rent



subsidy of RM 2250 per month. They are also entitled to RM 1000 per month for domestic help and RM 3000 per annum for
house and garden upkeep.

3.111 Judges of the High Court are also likewise entitled to free fully furnished institutional quarters or in lieu thereof a house
rent subsidy of RM 2250 per month; besides RM 1000 per month for domestic help and RM 3000 per annum for house and
garden upkeep.

Entertainment Allowance :

3.112 The Chief Justice is entitled to entertainment allowance of RM 5400 per month. President of the Court of Appeal is entitled
to RM 5100 per month. Chief Judge of the High Court in Malaya is entitled to RM 5100 per month; Chief Judge of the High
Court in Sabah and Sarawak is entitled to RM 5100 per month. Judges of the Federal Court, Judges of the Court of Appeal and

Judges of the High Courts in Malaya, Sabah and Sarawak are entitled to RM 5000. RM 4800 and RM 4600 per month
respectively.

Special Judicial Allowance :
3.113 The Judges are also entitled to Special Judicial Allowance.

3.114 Chief Justice is entitled to RM 6000 per month. President of the Court of Appeal is entitled to RM 4500 per month. Chief
Judge of the High Court in Malaya is entitled to RM 4500 per month. Likewise, Chief Judge of the High Court in Sabah and
Sarawak is entitled to RM 4500 per month. Judges of the Federal Court, Judges of the Court of Appeal and Judges of the High
Courts in Malaya and Sabah and Sarawak are entitled to RM 3750, RM 3675 and RM 3600 per month respectively.

3.115 These are with effect from 1-1-1996.
UNITED STATES :

3.116 The American Court system is complex, partly because of their federal system. Each of the fifty states has its own written
constitution. These documents, like the Federal Constitution, embody the principles of separation of powers, establishing the
state’s legislature (sometimes called the General Assembly) as the lawmaking body, the Governor as the Chief executive officer,



and a court system to exercise the judicial power. In some states the constitution itself creates the entire court system at both trial
and appellate levels. In others, the constitution does little more than authorise the legislature to establish the judicial structure.19

3.117 Whether created by the state constitution or by enactments of the legislature, the judicial systems of the fifty states
resemble each other in broad outline. Like all other aspects of state governments, however, they vary in detail. Any
generalisations risk the portrayal of a judicial structure that is not quite like that in some or even many states. What follows is a
description or the key components of the state court systems, with an indication of the typical patterns and variations.

19. American Law. By Lawrence M. Freedman p 57.

Trial Courts :2°

3.118 The trial courts are the lowest courts in all state systems, forming the base of the judicial pyramid. They are the most
numerous courts, and collectively they have the most judges and cases. They are spread throughout the cities and countries in the
State. These are the courts in which law suits are initially filed; hence, they are referred as courts of "first instance" or courts of
"original jurisdiction". When persons commence civil proceedings, and when the state commences criminal prosecutions, they do
so in trial courts.

3.119 In most states this base of courts of first instance is subdivided into two levels. The major trial courts, the upper level, are
referred to as courts of "general jurisdiction" because they have authority to hear and decide numerous types of cases, civil and
criminal. Unless some statutory or constitutional provision specifically deprives them of jurisdiction, they typically can
adjudicate any kind of case. The name given to these courts varies from one state to another. In some states they are called
"circuit courts"; in other states they are known as "superior courts"; in still others they are "district courts". This lack of
uniformity in terminology is one of the many factors contributing to confusion concerning American Courts.

3.120 The lower level of trial courts, below the courts of general jurisdiction, consist of courts of "limited jurisdiction". In



contrast to courts of general jurisdiction, these courts have relatively restricted authority. Typically such a court has power to
adjudicate only a narrow range of matters, often only one specific type of case. For example, in some states there are traffic
courts vested with jurisdiction over relatively minor motor vehicle offences. In some states there are probate courts with authority
only over the administration of descendents’ estates or over guardianships of minor and incompetents. The authority of some
courts of limited jurisdiction is defined in monetary terms. For example, a "small claims court" may have jurisdiction over civil
cases in which the damages do not exceed $ 5,000/- or some other relatively small amount. States typically maintain courts of
limited jurisdiction to try misdemeanors and perhaps juvenile offences that are not serious. Here again there is considerable
variation from one state to another. A major twentieth-century movement has been aimed at unifying state trial courts. Its key
feature is the consolidation of all trial court business into a single judicial tier, thereby abolishing the distinction between the two
trial levels (e.g., Illinois and Towa, pp. 88 and 89). Some states that have unified their trial courts in form have at the same time
organised and supposedly single, unified court into divisions such as probate division, family division, small claims division, and
so on, thereby preserving in substance the structure of the old limited jurisdiction courts. However, having all trial courts grouped
into one tier, even nominally, permits a more effective management of trial level business. Under a single administrative
authority, judges can be assigned from one division to another as the work requires. It is thought that a unified trial court also
serves to avoid the appearance of second class justice for cases that would otherwise be handled by courts of limited jurisdiction.

Appellate Courts :

3.121 At the apex of the judicial pyramid in every state is the court of last resort, usually called the supreme court. There are only
a few exceptions to this terminology. In New York and Maryland the highest tribunal is named the court of Appeals, and in
Massachusetts and Maine it is known as Supreme Judicial Court. In two states, Texas and Oklahoma, there are two courts of last
resort: the Supreme Court (for civil cases) and Court of Criminal Appeals (for criminal cases). Most state courts of last resort
have seven judges, usually called "justices". The smallest has three and the largest, nine. In a few states these courts function in
panels of fewer than all their members. However, in most states all judges usually sit together so that the court functions as a unit
when hearing and deciding appeals.



Intermediate Appellate Courts :

3.122 Originally a state’s supreme court was the only appellate court in the state. It had jurisdiction over all appeals from the
state’s trial courts. In the late nineteenth century the rising tide of litigation began to overrun the capacity of the single supreme
court in some states. In response, the legislatures began to create intermediate appellate courts. These courts were inserted as a
new judicial tier between the trial courts of general jurisdiction and the supreme court. Although the name given to these courts
varies, the most common title is court of appeals. Until well into the twentieth century only a majority of states had established
such courts. The movements to create them quickened after the Second World War; today thirty-eight states have intermediate
appellate courts.

3.123 The simplest scheme is to provide that all appeals from the trial courts go to the intermediate court, with the supreme court
receiving no appeals directly from the trial level. The supreme court’s jurisdiction is limited to reviewing the intermediate court’s
decision on a discretionary basis. That is, after the appeal has been decided in the intermediate court, the losing litigant may
petition the supreme court for review. That court may then, in its discretion, decide whether to take up the case for decision.

Federal Courts :21

3.124 Article III of the Federal Constitution provides: "The judicial Power of the United States, shall be vested in one supreme
Court, and in such inferior Courts the Congress may from time to time ordain and establish." The creation of other federal courts
is left up to Congress. That body moved promptly to pass the Judiciary Act of 1789, setting up the federal judicial system with
trial courts in every state. The first set of intermediate courts with purely appellate jurisdiction was established by Congress in
1891. The structure put in place then is essentially the structure that exists today.

21. Ibid No.2 p. 23 to 25.

3.125 The Congress has created chain of federal courts. The federal judicial pyramid, like that in many states, is three-tiered. At
the base are the trial courts, the major ones being the district courts. At the middle level are the courts of appeals. At the apex is
the Supreme Court.



District Courts :

3.126 In its design for the federal judiciary, Congress has divided the United States and its territories into ninety-four federal
judicial districts. There is at least one such district in each state. In the largest and most heavily populated states there are several
districts, identified geographically by such designations as the Southern District of New York. With minor exceptions, no judicial
District crosses state state lines.

3.127 In each district there is a United States District Court. These ninety-four courts are the major trial courts of the federal
judiciary. Each of these courts has at least two judges; many have several, and in the most populous districts the court has more
than two dozen. Because each district covers either an entire state or a large part of a state, the Court typically holds sessions in
several cities in the district. For example, the United States District Court for the Eastern District of Virginia (covering the
eastern half of the state) sits in Richmond, Norfolk and Alexandria.

3.128 Although a district court may have numerous judges, each case is presided over by a single judge, as in the state trial
courts. In civil actions seeking money damages, the Constitution guarantees a right to jury trial if a jury is requested by either
party. Statutes sometimes accord a right to jury trial in other cases. If the right to jury trial is waived, or if no such right is given
by the Constitution or a statute, the judge acts as trier of fact as well as of law. Criminal prosecutions, other than for
misdemeanors, are conducted with juries unless the defendant waives that right.

Courts of Appeals :

3.129 In addition to having created the ninety-four districts as units of trial court organisation, Congress has also established
thirteen federal judicial circuits as a basis for the federal intermediate court structure. In each circuit there is a court of appeals,
officially designated as the United States Court of Appeals for that circuit. Eleven of the circuits are numbered and are organised
on a territorial basis, each embracing several states. For example, the Fourth Circuit includes the states of Maryland, Virginia,
West Verginia, North Carolina, and South Carolina. The United States Court of Appeals for the District of Columbia Circuit
embraces only the District of Columbia. The court of appeals in each geographical circuit has jurisdiction over appeals from the
district courts within its circuit, in both civil and criminal cases.



Supreme Court :

3.130 At the apex of the federal judicial pyramid is the Supreme Court of the United States, the only court specifically provided
for in the Constitution. Legislation enacted by Congress sets the number of its judges (called Justices) and its jurisdiction, within
the boundaries of the jurisdiction authorised by Article III of the Constitution.

3.131 The Court has - and has had since the middle of the nineteenth century - nine Justices, one of whom is designated as the
Chief Justice of the United States.

3.132 The Supreme Court has jurisdiction to review all decisions of the federal appellate courts. It also has jurisdiction over the
decisions of the highest state courts when those courts have decided a question of federal law. The power to review cases from
both state and federal courts gives the Supreme Court a unique position in the American judiciary’s firmament.

3.133 With minor exceptions, the Court’s jurisdiction is discretionary. Litigants petition the Court for a writ of certiorari, in
effect asking the Court to hear and decide a case on its merits. The Court then, in its discretion, decides whether to do so. In this
process the Court employs a "rule of four". If any four of the nine Justices wish to grant the writ of certiorari, the case will be
taken up for decision. Otherwise, certiorari is denied, and the decision of the court below is left standing.

3.134 It should be underscored that a federal district court is a trial court essentially like a state trial court of general jurisdiction.
Both types of courts function under substantially the same trial procedures. Indeed, in many states the trial court procedures are
identical to those in the federal district courts. A casual observer of proceedings in a federal district court and a state trial court
would notice few differences. In all large cities, as well as in many smaller towns, both courts are in sessions - often in court
houses within a few blocks of each other. From these two trial forums, however, the appellate routes diverge. An appeal in a
federal case will go to the U.S. court of appeals for the circuit in which the trial court is located. An appeal from a state case will
go either to the state intermediate appellate court or the state supreme court.

3.135 The procedural rules and the adversary style of proceedings are basically the same in the federal and state trial courts.
Much of their business is also the same. Approximately one-fourth of the federal district court’s civil docket consists of cases
brought there under the diversity of citizenship jurisdiction, which means that they are essentially state law cases. In such cases,



the federal district courts are engaging in exactly the same kind of work as the state courts of general jurisdiction. In the rest of
their business, in civil and criminal, the federal district courts are concerned primarily with issues of federal statutory law,
intermingled with federal constitutional questions and maritime cases. Some of these questions also arise in state court litigation.
In general, however, state courts are much more involved with the traditional common-law subjects than the federal courts, while
the latter are much more heavily involved in adjudicating statutory and constitutional questions.

3.136 The highest degree of judicial independence is found in the federal system. All federal judges hold office during good
behaviour and can be removed only through impeachment by Congress. In an impeachment proceeding the House of
Representatives must prefer charges against the judge by a majority vote, and the Senate must try the judge on those charges. The
judge can be removed only if the Senate finds him guilty by a two-thirds vote. Impeachment is a formidable procedure, not easily
invoked.

3.137 At the other end of the spectrum, affording the smallest degree of independence, are those state judicial systems in which
judges hold office for terms of years, at the end of which they must stand for re-election by the voters. A judge with a term as
short as four or six years, no matter how conscientious he may be, can hardly be unaware that his judicial decisions could become
a political issue in the next election, never more than a few years away. Even if the judge himself can perform judicial duties
without regard to such considerations, public suspicion of political influence will be a lurking threat to the appearance of justice.
Short terms of office and popular election seem inconsistent with the concept of judicial independence. Yet such arrangements
exist in many States along with praise for the virtues of judicial independence.

3.138 In some States, the re-election of judges is by a "retention election". The judge runs on his own record without any
opponent. The people are asked simplyto vote "yes" or "no" on whether that judge shall be retained in office. That system works
to afford a somewhat higher degree of independence than does a contested election.

3.139 In an article titled "Judicial Independence in the USA" published in (1997) Electronic Journal, p.3, Justice Breyer of the
U.S. Supreme Court, states as follows: There are three primary institutional pillars on which the U.S. Judicial administration is



based. The first is the Judicial Conference of the United States - which was created in 1922. It comprises the Chief Justice of the
Supreme Court, 13 Chief Judges of the Circuits, 12 District Court Judges and the Chief Judge of the Court of International Trade.
The Judicial Conference is the national policy-making body for the Judiciary, and supervises the Administrative office of the
U.S. Courts (which was established in 1939). The second one is the Administrative office of the U.S. Courts. It addresses to the
needs for centralisation of Judicial administration and contains a body of professional administrators subject to the direct control
of the Judicial Conference, which administers the federal court budget, personnel management, procurement and other house
keeping and support functions. The third one is Circuit Judicial Councils which have primary responsibility in the judiciary’s

disciplinary system.

3.140 Another independent, but centralised institution of the Judiciary is the Federal Judicial Centre, created by Congress in
1967. 1t 1s headed by the Chief Justice and is composed of six judges selected by the Judicial Conference and the Director of the
Administrative Office. It has the responsibility of conducting research into Judicial administration and issues relevant to the
administration of justice, as well as to propose and prepare educational programme for federal Judges.

3.141 The secured tenure and adequate remuneration for Judicial Officers have been always considered as the twin pillars of
judicial independence. Article III, Section 1 of the U.S. Constitution provides that federal judges, "shall, at stated times, receive
for their services a compensation, which shall not be diminished during their continuance in office."

3.142 An inter-locking net-work of federal statutes fixing compensation of high-level federal officials, including federal Judges
provides for annual cost of living adjustments in salary determined in the same way as those for federal employees generally. But
in four consecutive fiscal years commencing from 1976, Congress repealed, locked or postponed the previously authorised
increases. A number of United States District Court Judges filed class actions against the United States in District Court,
challenging the validity of the statutes under the Compensation Clause of the Constitution, which provides that federal judges
shall receive compensation which "shall not be diminished" during their continuance in office. The District Court granted



summary judgment in their favour.

3.143 In U.S. v. WILL22, BURGET C.J. of the U.S. Supreme Court held that the statutes revoking the increase have violated the
Compensation Clause in so far as it applied to the members of the certified class.

3.144 The judicial compensation to the Federal Judges as on 15 July 1996 is: Chief Justice of the Supreme Court is paid a year $
171,500; Associate Justice $ 164.100; U.S. Circuit Court of Appeals Judges $ 141,700 and U.S. District Judges $ 133.600.

22.(1980) 449 U.S. 200, 227.

3.145 The annual salary structure of States Judges of Highest Court and General Trial Courts are as follows:
ANNUAL SALARY STRUCTURE OF JUDGES
IN SOME OF THE STATES IN U.S.A.
(in U.S. Dollars)

Name of the State Highest Court General Trial Court

Alabama 115,695 to 116,775 78,300 to 113,535




Arizona 101,130 to 103,538 86,683 to 96,314
California 131,085 to 137,463 107,390

Hawaii 93,780 to 94,780 86,780

Illionis 124,794 100,439 to 107,780
Maine 85,858 to 90,168 81,198 to 85,254
Minnesota 94,395 to 100,835 83,494 to 87,669
Missouri 99,733 to 102,233 76,059 to 86,256
New York 125,000 to 129,000 113,000

North Carolina 96,000 to 98,576 87,000 to 89,500
Pennysylvania 119,750 to 123,000 104,000 to 106,500

3.146 Information of all 50 States are indicated below23:

Salaries of associate justices of the highest courts range from $ 68,874 to $ 1,32,250; average $ 99,038;
median $ 97,148.

23. The National Center for State Courts, Salaries Current as of July 1, 1996.

Salaries of judges of intermediate appellate courts range from $ 77,856 to $ 124.200; average $ 97,427,
median $ 94,355.

Salaries of general jurisdiction trial courts $ 67,513 to $ 1,15,000; average $ 88,284; median $ 86,533.



3.147 Recently, the Judicial Conference of the United States.« which was presided by Rehnquist C.J. voted overwhelmingly at its
semi-annual meeting in favour of a resolution declaring that a pay raise is badly needed for judges, law-makers and top
government officials because the last cost-of-living increase occurred four years ago. They have stated that while salaries have
been frozen since 1993, the cost of living has increased more than 12 per cent. During the same period, rank-and-file federal
employees received cost-of-living adjustments of nearly 13 per cent. They have also emphasized that the current law would
provide for a 2.3 per cent increase which is far short of the 9.6 per cent "catch-up" pay adjustment. They have urged the Congress
to consider the "special circumstances" facing judges; the judges unlike members of Congress or Cabinet members make a
lifetime commitment and work for many years after other government leaders have retired.

3.148 They have warned that continued erosion in judicial pay will result in salaries falling below the minimum needed to attract
and retain high-caliber judges.

* sk sk ok ok

24. The Washington post 24 September 1997.
PAKISTAN :
SUPREME COURT OF PAKISTAN :

3.149 The Constitution of the Islamic Republic of Pakistan provides for the establishment of the Supreme Court of Pakistan in
Chapter 2 of Part 7.

3.150 The Supreme Court 1s at the apex of the judicial system of Pakistan. It consists of a Chief Justice known as Chief Justice of
Pakistan and such number of other Judges as may be determined by an Act of the Parliament. At present, besides the Chief
Justice, there are 13 other Judges in the Supreme Court. The Chief Justice of Pakistan is appointed by the President. Other Judges



are also appointed by the President in consultation with the Chief Justice. A person is eligible to be appointed as a Judge of the
Supreme Court if he is a citizen of Pakistan and has been a Judge of a High Court for five years or an advocate of a High Court
for fifteen years. The Chief Justice and Judges of the Supreme Court hold office till they attain the age of 65.

JURISDICTION :

3.151 The Supreme Court has original, appellate and advisory jurisdiction. The Supreme Court, to the exclusion of every other
Court in Pakistan, has the jurisdiction to pronounce declaratory judgement in any dispute between the Federal Government and a
provincial Government or between any two or more provincial Governments.

3.152 The Supreme Court has the power for the enforcement of the Fundamental Rights. It has jurisdiction to hear and determine
appeals from judgments, decrees, final orders or sentences passed by a High Court, the Federal Shariat Court and the Services
Appellate Tribunals. An appeal to the Supreme Court would lie as a matter of right for some specified cases; while for the rest,
the Court hears an appeal with its prior permission.

3.153 The Supreme Court has Advisory jurisdiction. At any time, the President considers that it is desirable to obtain an opinion
of the Supreme Court on any question of law which he considers of public importance, he may refer the question to the Supreme
Court for consideration. The Supreme Court considers the question so referred and reports its opinion on the question to the
President.

3.154 The permanent seat of Supreme Court is at Islamabad, but it also sits at lahore, Karachi, Peshawar and Quetta. The
Supreme Court, if it considers expedient to do so in the interest of justice, could transfer any case, appeal or other proceedings
pending before any High Court to any other High Court.

3.155 All executive and judicial authorities throughout Pakistan are required to act in aid of the Supreme Court. Any decision of
the Supreme Court, to the extent it decides a question of law or is based upon or enunciates a principle of law, is binding on all
Courts of Pakistan. The Supreme Court has the power to review any judgment pronounced by it or any order made by it.

3.156 The Fifth Schedule of the Constitution of Islamic Republic of Pakistan relating to the Supreme Court provides that every



Judge of the Supreme Court shall be entitled to such privileges and allowances and to such rights in respect of leave of absence
and pension as may be determined by the President. Under the Supreme Court Judges (Leave, Pension and Privileges) Order,
1997, a Judge of the Supreme Court including the Chief Justice shall be entitled to the use of an official residence without
payment of rent throughout his term of office and for a period of 30 days thereafter.

3.157 In case a Judge chooses to reside in a house not provided by Government, he shall be entitled to a monthly allowance of
Rs.13,500/- with maintenance at the cost of Government expense. He shall be entitled to the use of an official car maintained at
Government expense with 400 litres of petrol per month. A superior Judicial Office Monthly Allowance is paid amounting to
Rs.3,600/- in the case of Chief Justice and Rs.3,500/- in case of every other Judge.

3.158 The Chief Justice of Pakistan will be paid a cost of living allowance of Rs.1,417/- and every other Judge of the Supreme
Court a sum of Rs.1,341/- per month. The above allowances are exempt from income-tax.

3.159 A retired Chief Justice and a Judge of the Supreme Court on retirement will be entitled to the services of either a driver or
an orderly at his option. The services of the Driver or the Orderly will remain available to his widow after his death. Besides, the
Chief Justice and the Judge of Supreme Court on his retirement or resignation shall be entitled to a minimum amount of pension
equal to 70% of the salary as may be determined by the President from time to time plus 5% of the said salary with each
completed year of service either as a Chief Justice or as a Judge, not exceeding the maximum amount of pension equal to 85% of
the salary. He is also entitled to commutation of pension as per rules.

HIGH COURT :

3.160 Chapter 3 of Part VII provides for establishment of the High Court. It consists of Articles 192 to 203 regarding
qualification, appointment and conditions of services of a Chief Justice and other Judges.

3.161 In each of the 4 provinces namely, Punjab, Sindh, NWPF and Balochistan, there is a High Court. The Islamabad Capital
Territory falls within the jurisdiction of the Lahore High Court of Punjab. The High Court consists of a Chief Justice and other
Judges as may be determined by law or as may be fixed by the President.



3.162 A Judge of the High Court is appointed by the President after consultation with the Chief Justice of Pakistan, the Governor
of the Province and the Chief Justice of the High Court in which appointment is to be made. The qualification for appointment of
a Judge is that he must be a citizen of Pakistan, not less than 40 years of age and has been an advocate of the High Court or has
held a judicial office for ten years and has for a period of not less than three years, served or exercised the functions of a District
Judge in Pakistan. A Judge of a High Court holds office until he attains the age of sixty two years, unless he sooner resigns or is
removed from office in accordance with the Constitution.

3.163 The High Court has original and appellate jurisdiction. It is empowered to make any order.

3.164 The High Court has the power to withdraw any civil or criminal case from the Trial Court and try it itself. It has extensive
appellate jurisdiction against the judgements, decisions, decrees and sentences passed by the civil and criminal Courts.

3.165 The High Court has the power to make rules regulating its practice and procedure and of the Courts subordinate to it. Each
High Court supervises and controls all Courts subordinate to it and any decision of the High Court binds all Courts subordinate to
it.

TRANSFERS:

3.166 Transfer of the Judges: A Chief Justice or a Judge of the High Court is liable for transfer from one High Court to another
or from the principal seat of a High Court to a bench of that High Court. In case he is so transferred, he is entitled, in addition to
his salary, to a monthly allowance of Rs.5,000/-.

3.167 Under the High Court Judges (Leave, Pension and Privileges) Order, 1997, a Chief Justice and a Judge of the High Court
shall be entitled to the official residence without payment of rent throughout his term of office and for a period of 30 days
thereafter. In case he chooses to reside in a house not provided by the Government, he shall be entitled for a monthly allowance
of Rs.13,500/- with maintenance at the Government expenses. He shall also be entitled to the use of an official car maintained at
Government expense and 400 litres of petrol per month. a superior Judicial Office Allowance is paid amounting to Rs.3,500/- per
month in case of a Chief Justice and Rs.3,000/- in case of every other Judge.



3.168 A Chief Justice is entitled to Rs.1,323/- per month and a Judge of a High Court is entitled to Rs.1,197/- per month as cost
of living allowance. The above allowances are exempt from Income-tax.

3.169 A Chief Justice and a Judge of the High Court on retirement will be entitled to the services of either a driver or orderly at
his option. The services of Driver or Orderly will remain available to his widow after death.

SHARIAT COURT :

3.170 Chapter 3-A of Part VII of the Constitution provides for the Federal Shariat Court in Pakistan. Articles 203A-203]J deal
with the appointment of the Judges including the Chief Justice of the Shariat Court.

3.171 Federal Shariat Court comprises, eight Muslim Judges including the Chief Justice to be appointed by the President, out of
them, four are to be the persons qualified to be appointed as Judges of High Court, while three are to be Ulema (scholars well-
versed in Islamic Law). Federal Shariat Court has original and appellate jurisdiction.

ORIGINAL JURISDICTION :

3.172 The Court is empowered to examine and decide a question whether or not any law or provision of law is repugnant to the
injunctions of Islam as laid down in the Holy Quran and Sunnah of the Holy Prophet (peace be upon Him). In case the Court
decides that any Law or provision of law is repugnant to the injunctions of Islam, it will set out the extent to which such Law or
provision of law is so repugnant, and specify the day on which the decision shall take effect. Where any law is held to be
repugnant to the injunctions of Islam, the President in the case of Federal law and the Governor in the case of Provincial law is
required to take steps to amend the law so as to bring it in conformity with the injunctions of Islam.

APPELLATE JURISDICTION:

3.173 The Court has exclusive jurisdiction to hear appeals from decision of criminal Courts under any law relating to
enforcement of Hudood Law, i.e., Law pertaining to offences of intoxication, theft, Zina (unlawful sexual intercourse) and Qazf
(false imputation of Zina). The principal seat of the Federal Shariat Court 1s at Islamabad, but it has circuits at Lahore, Karachi,
Peshawar and Quetta.



OTHER CIVIL COURTS:

3.174 In every district of a Province, there is a Court of District Judge which is the principal Corut of original jurisdiction in civil
matters. Besides the Court of District Judge, there are Courts of Civil Judges who function under the superintendence and control
of the District Judge. All matters of civil nature originate in the Courts of Civil Judges. The District Judge may, however,
withdraw any case and try it himself. Appeals against the judgements and decrees passed by the Civil Judges lie to the District
Judge in cases where the value of the suit does not exceed the specified amount.

CRIMINAL :

3.175 In every district, there is a Court of Sessions Judge and Courts of Magistrates. Criminal cases punishable with death and
cases arising out of the enforcement of laws relating to Hudood are tried by Sessions Judges. The Court of Sessions Judge is
competent to pass any sentence authorised by law. Offences not punishable with death are tried by magistrates. There are
Magistrates of I Class, II Class and IIT Class. An Appeal against the sentence passed by a Sessions Judge would lie to the High
Court. An appeal against the sentence passed by a Magistrate would lie to the Sessions Judge, if the sentence is upto four years
and in other cases to the High Court.

3.176 The recruitment of the subordinate judiciary at the trial Court level is made through a competitive examination held by the
Provincial Public Service Commission. The posts of Additional District and Sessions Judges are filled in by promotion from the
Judges of the Trial Courts as well as by direct recruitment from the Bar. Elevation to the High Court Benches is again made from
the subordinate judiciary and from the Bar.

SPECIAL COURTSAND TRIBUNALS:

3.177 Special Courts and Tribunals are constituted to deal with specific types of cases, 1.e. of offences pertaining to Banks; of
Recovery of Bank Loans; under the Customs Act; for Traffic Offences, for trying corruption cases; under Commercial Laws and
Drug Laws. There are also constituted Labour Courts; Insurance Appellate Tribunal; Income Tax Appellate Tribunal and
Services Tribunals. Appeals from the Special Courts lie to the High Courts, except in case of Labour Courts and Special Traffic



Courts which have separate forums of appeal. An appeal from Tribunals would lie to the Supreme Court of Pakistan.
WAFAQI MOHTASIB (OMBUDSMAN) :

3.178 The concept Mohtasib (Ombudaman) is an ancient Islamic concept and many Islamic States had established the office of
Mohtasib to ensure that no wrong or injustice is done to the citizens. The Prophet of Islam (peace be upon Him) introduced the
system of 'Hisab' or accountability. Article 276 of the Interim Constitution of 1972 provided for appointment of a Federal
Ombudsman as well as Provincial Ombudsman for the first time. Subsequently, the Constitution of 1973 included the Federal
Ombudsman at item No.13 of the Federal Legislative List in the Fourth Schedule. The institution of Ombudsman was, however,
actually brought into being through the establishment of the Office of Wafaqi Mohtasib (Ombudsman) Order, 1983.

3.179 The Wafaqi Mohtasib who is appointed by the President of Pakistan holds office for a period of four years. He is not
eligible for any extension of tenure, or for re-appointment. He cannot be removed from office except on ground of misconduct or
of physical or mental incapacity.

3.180 The chief purpose of the Wafaqi Mohtasib is to diagnose, investigate, redress and rectify any injustice done to a person
through maladministration on the part of a Federal Agency or a Federal Government official. The primary objective of the office
1s to institutionalise a system for enforcing administrative accountability.

POWERS:

3.181 Mohtasib has the same powers as a Civil Court under the Civil Procedure Code for summoning and enforcing the
attendance of any person, compelling production of documents and receiving evidence on affidavits. He has also powers identical
to that of the Supreme Court of Pakistan to punish any person for contempt.

3.182 The most significant feature of the Ombudsman's powers is that where the superior Courts cannot take notice of orders of
administrators which are in conformity with the law and rules - howsoever oppressive or unjust or arbitrary they may otherwise
be - the Ombudsman can go into their equity aspect without any inhibition and recommend their withdrawal or modification, if
he so finds. Similarly, where the law or rules empower an authority to exercise discretion in deciding a matter, no Court can



question that discretion except the Ombudsman who, if he is satisfied that the discretion has not been exercised judiciously, may
upset the decision or have it amended in the manner he deems fit.

3.183 SALARIESAND ALLOWANCE OF JUDGESIN PAKISTAN :

Chief Justice of Pakistan Rs.20,250/- p.m.
Judges of Supreme Court Rs.19,170/- p.m.
Chief Justice of High Court Rs.18,900/- p.m.
Judges of High Court Rs.17,100/- p.m.
Civil Judge Rs.3880-290-6780
Senior Civil Judge Rs.5085-366-8745
Additional District and Sessions

Judge Rs.7750-385-11600
District and Sessions Judge Rs.9195-440-13595

*® ok ook ok ok

4. THE TRIAL JUDGE IS REALLY "ON TRIAL"

4.1 Before referring to what really goes on at our trial Courts, it is necessary to have regard to what is required of a trial Judge.



We can state without contradiction, some of the qualities we desire in our trial Judges. It is universally accepted that a trial Judge
ought to be neutral and detached. He must be kind and benign. He must have an omniscience and not subjective confidence. He
must be quite familiar with the law and knowledgeable about human behaviour. He must have manifold "personality". It consists
of, among others, independence, courtesy, patience, dignity, open mindedness, impartiality, thoroughness and decisiveness.
Above all, he must have social consciousness. There may be some variations in "this personality”" of the Judge from person to
person, but whatever be the variations, the central core of agreed standard is that he should be neutral and impartial; calm and
non-contentious umpire.

4.2 This central core of agreed standard is a must in every trial Judge, because, he has to dig out the nugget of truth through the
clash of contradictions in our adversary system. He is primarily concerned about the justice, no matter to which side it may fall.
In the quest for truth, it is therefore, necessary for him to be patient, dignified and courteous to litigants, witnesses, lawyers and
others.

4.3 This prescribed role of the Judge for our adversary system must come to him by long experience and training. He has to fulfil
the required expectations of all the participants in the Court drama, in which two sides in the Court are nearly equal in learning,
though physically may be unequal. The Judge more often is called upon to resolve the conflict between the rival parties. But there
are contradictions, power pressures from different directions. The pressures, which we consider, is not with an intention to
influence his judgment but those that are inherent in our system.

JUDGE BATTERED :

4.4 The very nature of our trial procedures generates subtle force that works against the Judge and his efforts to be neutral and
detached. The primary concern of the parties and their Counsel in the trial of a case is to win. The sole objective of the defence
lawyer in a criminal trial is to obtain acquittal. He seeks acquittal not because his client is innocent, but he just wants an acquittal.
He gets his practice only when he wins the case. Nobody engages a lawyer who always loses his case. Likewise, the Prosecutor
wants only conviction. He wants the accused to be punished and his attitude and approach in the Court are accordingly oriented.

4.5 Each contesting lawyer seeks to secure success to his client. But the goal of winning by both the sides may be inconsistent



with the quest for truth, which the Judge is required to pursue. The Judge has to guard himself against trickery and cunning to
defeat the ends of justice. Ultimately, when one party loses, there would be a deep strain, mistrust and hostility. Thus, at every
stage, the trial Judge is under attack, however much he makes sincere efforts to render justice.

4.6 The atmosphere of the Court in certain cases is charged with high tension. The lawyers sometimes have an aggressive outlook
against the Judge with assaultive mood against their opponents. Even the Judge’s fairness is challenged when the ruling is given
on any objection.

4.7 Indeed, in such a Court room drama, the Judge is really "on trial" and not the case on trial.

4.8 Trial Judges working under a charged atmosphere and constantly under a psychological pressure has been even judicially
recognised.

4.9 In K.P. TIWARI v. STATE OF M.P.:, the Supreme Court observed:

....... The lower judicial officers mostly work under a charged atmosphere and are constantly under a
psychological pressure with all the contestants and their lawyers almost breathing down their necks — more correctly
up to their nostrils. They do not have the benefit of a detached atmosphere of the higher courts to think coolly and
decide patiently. Every error, however, gross it may look, should not, therefore, be attributed to improper motive."

THE APPELLATE COURT :

4.10 Our legal system acknowledges the fallibility of the Judges and hence provides for appeals and revisions to correct the
errors. The error may be of law or fact or of both. To err is human. There cannot be an exception to a Judge. As wisely put by a
jurist "a Judge who has not committed any error is yet to be born."

4.11 Justice Felix Frankfurter.rightly commented:



"Judges are men, not disembodied spirits. Of course, a judge is not free from preferences or, if you will, biases."

4.12 Justice Cardozos said:

1. 1994 Supp (1) SCC 540.

2. Some observations of Felix Frankfurter,J. On the "Nature of Judicial Process of Supreme Court Litigation", 98 Proceedings AM Phil
Society 233 (1954).

3. The Nature of the Judicial Process, Benjamin, N. Cardozo pp. 168-69.

"The great tides and currents which engulf the rest of men, do not turn aside in their course, and pass judges by. We
like to figure to ourselves the processes of justice as coldly objective and impersonal. The law, conceived of a real
existence, dwelling apart and alone, speaks, through the voices of priests and ministers, the words which they have
no choice except to utter. That is an ideal of objective truth toward which every system of jurisprudence tends . . . . .
It has a lofty sound; it is well and finely said; but it can never be more than partly true."

4.13 In deciding the appeal, the Appellate Court is not approaching the case as if for the first time. The raw materials for the
Appellate Court are already collected, assembled and focussed unlike in the Trial Court. The Appellate Court hears only the oral
arguments in a tension free atmosphere. The Appellate Court has plenty of time to come to conclusion. There is enough time for
the Appellate Court to think and re-think on any legal issue. The Appellate Court could make research and go on editing its draft
judgment any number of times. The decision-making may be prolonged and graduated. There is a qualitative difference in the
variety, novelty and method in the decision-making by the Appellate Court. If the Appellate Bench consists of more than one
Judge, they could share their views and labour.

4.14 Apart from that, unlike in the Trial Court, the Appellate Court will have substantial contribution from the well-prepared



lawyers. The assistance given to the Appellate Court generally is far better than the assistance given to the Trial Court.

4.15 It is true that, the Appellate Court has as much power as that of the Trial Court in deciding the matter. It does not mean that
the Appellate Court should find fault with the Trial Judge in each and every matter of the decision making. It also does not mean
that the Appellate Court should treat the Trial Judge with little respect. The Appellate Court dealing with the matter must be
conscious and controlled with deference to the decision of the lower Court.

4.16 We rely upon Appellate Court to correct errors. But it does not carry an implication that the Appellate Court is wiser.
4.17 It 1s therefore not proper for the Appellate Court or Revisional Court to make derogatory remarks against Trial Judge.

4.18 IN BRAJ KISHORE THAKUR v. UNION OF INDIA AND OTHERS., K.T. THOMAS, J. While deprecating the caustic
and severe censure made by the Single Judge of the Patna High Court against the Senior District and Sessions Judge of Bihar
Judicial Service, observed:

"Judicial restraint is a virtue. A virtue which shall be concomitant of every judicial disposition. It is an attribute of a
Judge, which he is obliged to keep refurbished from time to time, particularly while dealing with matters before him
whether in exercise of appellate or revisional or other supervisory jurisdiction. Higher Courts must remind
themselves constantly that higher tiers are provided in the judicial hierarchy to set right errors, which could possibly
have crept in the findings or orders of Courts at the lower tiers. Such powers are certainly not for belching diatribe at
judicial personages in lower cadre. It is well to remember the words of a jurist that "a Judge who has not committed
any error is yet to be born."

4. (1997) 4 SCC 65, at 66 and 70.

The learned Judge continued:



"No greater damage can be caused to the administration of justice and to the confidence of people in judicial
institutions when Judges of higher Courts publicly express lack of faith in the subordinate Judges. It has been said,
time and again, that respect for judiciary is not enhanced by using intemperate language and by casting aspersions
against lower judiciary. It is well to remember that a judicial officer against whom aspersions are made in the
judgment could not appear before the higher court to defend his order, Judges of higher courts must, therefore,
exercise greater judicial restraint and adopt greater care when they are tempted to employ strong terms against the
lower judiciary."

4.19 In AM. MATHUR v. PRAMOD KUMAR GUPTAs, Shetty J., although in a different context, said:

"Judicial restraint and discipline are as necessary to the orderly administration of justice as they are to the
effectiveness of the army. The duty of restraint, this humility of function should be constant theme of our judges.
This quality in decision making is as much necessary for judges to command respect as to protect the independence
of the judiciary. Judicial restraint in this regard might better be called judicial respect, that is, respect by the
judiciary. Respect to those who come before the Court as well as to other co-ordinate branches of the State, the
executive and the legislature. There must be mutual respect, when these qualities fail or when litigants and public
believe that the judge has failed in these qualities, it will be neither good for the judge nor for the judicial process.

5.(1990) 2 SCC 533 at 539.

The Judge’s Bench is a seat of power. Not only do judges have power to make binding decision, their decisions
legitimate the use of power by other officials. The judges have the absolute and unchallengeable control of the Court
domain. But they cannot misuse their authority by intemperate comments, undignified banter or scathing criticism of
Counsel, parties or witnesses. We concede that the Court has the inherent power to act freely upon its own
conviction on any matter coming before it for adjudication, but it is a general principle of the highest importance to
the proper administration of justice that derogatory remarks ought not to be made against persons or authorities



whose conduct comes into consideration unless it is absolutely necessary for the decision of the case to animadvert

on their conduct."

4.20 In STATE OF RAJASTHAN v. PRAKASH CHAND AND OTHERS:, the present Chief Justice Dr. A.S. Anand, J. (as he
then was), deprecating the tendency of certain Judges in making disparaging and derogatory remarks in intemperate language,

observed:

"The foundation of our system which is based on the independence and impartiality of those who man it, will be
shaken if disparaging and derogatory remarks are permitted to be made against Brother Judges with impunity. It is
high time that we realise that the much cherished judicial independence has to be protected not only from outside
forces but also from those who are an integral part of the system. Dangers from within have much larger and greater
potential for harm than dangers from outside. We alone in the judicial family can guard against such dangers from
within.

6.(1998) 1 SCC 1.

One of the surer means to achieve it is by the Judges remaining circumspect and self-disciplined in the discharge of
their judicial functions."

4.21 In R.C. SOOD v. HIGH COURT OF JUDICATURE AT RAJASTHAN- B.N. Kirpal, J. after tracing the history of the case
of the Petitioner, who was a Senior District Judge belonging to Rajasthan Judiciary, found fault with the Rajasthan High Court
for taking a decision to ruin the Petitioner’s judicial career. The learned Judge continued:

L We have no doubt that the action taken by the Court was not bona fide and amounts to victimisation.
This is certainly not expected from a judicial forum, least of all the High Court, which is expected to discharge its
administrative duties as fairly and objectively as it is required to discharge its judicial functions."
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"The High Court acted in the manner which can only be termed as arbitrary and unwarranted, to say the least."

4.22 So stating, the entire disciplinary proceedings initiated by the High Court against the Petitioner were quashed with the
exemplary cost of Rs.20,000/- in favour of the Petitioner.

7. AIR 1999 SC 707.

I. OUR VIEWS :

4.23 From the representations received from the Judicial Officers all over the country, it becomes clear that they are working
under great stress without proper appreciation of their problems by the High Court. It is necessary to emphasise that the Trial
Judges are not mechanical scales or computers. They being human, vary in their respective qualities of intelligence,
perceptiveness and attentiveness and mental and emotional characteristics. The High Court while reviewing their decisions must
bring to bear these aspects before making any criticism against them.

4.24 It may be stated that the dynamics of judicial process of the Trial Judges and the Appellate Judges are quite distinct and
different. The task of writing judgment in the appeal is nothing compared with the duty of conducting trial with procedural
fairness of the adversary system.

4.25 The Trial Judges therefore deserve more sympathetic consideration. They should be treated with dignity and honour. They
should not be openly criticised by using intemperate language or casting aspersions on their judicial functioning.

4.26 In this context, we are constrained to refer to a pernicious practice which has been specifically brought to our attention by
the All India Judges’ Association in their representation and also during the oral hearing.



4.27 Tt 1s said that some Judges particularly of some High Courts while hearing appeals, writ petitions, or Revision petitions
against the orders and judgments of the Trial Court, used to summon the Trial Judges to the High Court to explain in open Court
as to why they have written the judgments in that manner. The Trial Judges would be required to be present at their own cost
before the learned Judges in the open Court in the midst of the Bar Members and public to explain their judgments. It is a great
embarrassment and humiliation to the Trial Judges. If we may say so, with all respect, such practice is unknown to our accepted
norms and procedure, if not an abuse of the power. We trust and hope that those learned Judges would soon discontinue that
practice in the interest of maintaining harmony in the judicial fraternity and promoting public confidence in the administration of
justice.

II. ANNUAL CONFIDENTIAL REPORTS / SELF ASSESSMENT REPORTS:

4.28 Annual Confidential Reports of the Judicial Officers prepared and maintained by the High Courts have given rise to many
complaints from the Judicial Officers. It is said that in certain cases, confidential reports are based more on information received
from the Bar members or third parties, which is in strict legal parlance "hearsay evidence". It may be stated that the judges who
are honest and strict and who adhere to rules of procedure do not always find favourable response from the Bar Members.

4.29 The Commission considers that the procedure prescribed for writing the Confidential Report for All India Administrative
Service is a better one and more transparent. This procedure is also adopted by some of the State Governments. The All India
Service (Confidential Rolls) Rules, 1970 and the FORM I prescribed thereunder are enclosed as ANNEXURES ‘A’ & ‘B’ to this
Chapter for ready reference.

4.30 It may be seen that Form I contains six parts:
Part - I for filling up Personal Data.
Part - II for self assessment by the Officer concerned.
Part - III for Reporting Authority.
Part - IV General.



Part - V Remarks of the Reviewing Authority.
Part - VI Remarks of the Accepting Authority.

4.31 We request all High Courts to adopt this procedure with minor modifications here and there, if necessary, if they have not
yet adopted the same.

III. EASY ACCESSIBILITY:

4.32 Any Judicial Officer with any problem should have easy access not only to the Registrar General of the High Court but also
to the concerned Administrative Judge / Chief Justice. The present tendency of certain Judges and Chief Justices to avoid
audience to Judicial Officers on the ground that they need not bother them is not desirable. In some cases, even minor problem
might be greatly upsetting the mind of the Judge concerned and the High Court should be ready to apply a healing balm to any
hurt or injury of the Officer, in order to keep up the health and morale of the Officers.

IV. DISPENSERS OF JUSTICE SHOULD NOT BE DENIED JUSTICE IN THEIR OWN CASES:

4.33 "Nothing rankles more in a human heart than a brooding sense of injustice." It was said in connection with citizens at large
as well as general litigants. But judicial officers cannot be an exception to this maxim.

4.34 Some times, the Judges of the Lower Courts are aggrieved by the decisions taken by the High Court on the administrative
side and they approach the High Court for relief on the judicial side. It is complained that their writ petitions are admitted but
kept in cold storage. This would be practically denying justice to judicial officers.

4.35 The Commission suggests that the writ petitions of the judicial officers should be expeditiously disposed of preferably by a
bench presided over by the Chief Justice of the High Court. If the Chief Justice is disabled to hear such cases, the seniormost
Judge may be requested to preside over such bench. This practice will give some kind of confidence to the aggrieved judicial
officers.

V. SCRUTINY ON THE EVE OF ATTAINING 58 YEARS FOR EXTENDING BENEFIT OF TWO YEARS SERVICE



4.36 The Supreme Court in the Review judgment in the All India Judges’ Association cases observed that:

Para (30) "The benefit of the increase of the retirement age to 60 years shall not be available automatically to
all judicial officers irrespective of their past record of service and evidence of their continued utility to the
judicial system. The benefit will be available to those who, in the opinion of the respective High Courts, have
a potential for continued useful service. It is not intended as a windfall for the indolent, the infirm and those of
doubtful integrity, reputation and utility. The potential for continued utility shall be assessed and evaluated by
appropriate Committees of Judges of the respective High Courts constituted and headed by the Chief Justices
of the High Courts and the evaluation shall be made on the basis of the judicial officers’ past record of service,
character rolls, quality of judgments and other relevant matters.

Para (31) "The High Court should undertake and complete the exercise in case of officers about to attain the
age of 58 years well within time by following the procedure for compulsory retirement as laid down in the
respective Service Rules applicable to the judicial officers. Those who will not be found fit and eligible by this
standard should not be given the benefit of the higher retirement age and should be compulsorily retired at the
age of 58 by following the said procedure for compulsory retirement. The exercise should be undertaken
before the attainment of the

8. 1993(4)SCC 288 at 305,306.

age of 58 years even in cases where earlier the age of superannuation was less than 58 years. It is necessary to
make it clear that this assessment is for the purpose of finding out the suitability of the concerned officers for
the entitlement of the benefit of the increased age of superannuation from 58 years to 60 years. It is in addition
to the assessment to be undertaken for compulsory retirement at the earlier stage/s under the respective
Service Rules

(Para 32) "The enhancement of the superannuation age to 60 years coupled with the provision for compulsory



retirement at the age of 58 years does introduce a change in the service condition of the existing personnel.
There may be judicial officers who are not desirous of availing of the benefit of the enhanced superannuation
age with the condition of compulsory retirement and may like to opt for retirement at the age of 58 years. In
such cases, the concerned officers should intimate in writing their desire to retire at the age of 58 years well in
advance and in any case before they attain the age of 57 years. Those who do not do so will be deemed to have
exercised their opt